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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 996

[Doc. No. AMS—FV-15-0066; FV16-996—1
FR]

Minimum Quality and Handling
Standards for Domestic and Imported
Peanuts Marketed in the United States;
Change to the Quality and Handling
Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Peanut
Standards Board (Board) to revise the
minimum quality and handling
standards for domestic and imported
peanuts marketed in the United States
(Standards). The Board advises the
Secretary of Agriculture regarding
potential changes to the Standards and
is comprised of producers and industry
representatives. This rule revises the
minimum quality, positive lot
identification, and reporting and
recordkeeping requirements under the
Standards. It also makes numerous other
changes to better reflect current industry
practices and revises outdated language.
The Board believes these changes will
make additional peanuts available for
sale, help increase efficiencies, and
reduce costs to the industry.

DATES: Effective August 31, 2016.

FOR FURTHER INFORMATION CONTACT:
Steven W. Kauffman, Marketing
Specialist, or Christian D. Nissen,
Regional Director, Southeast Marketing
Field Office, Marketing Order and
Agreement Division, Specialty Crops
Program, AMS, USDA; Telephone: (863)
324-3375, Fax: (863) 291-8614, or
Email: Steven.Kauffman@ams.usda.gov
or Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Antoinette.Carter@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This final
rule is issued under the Minimum
Quality and Handling Standards for
Domestic and Imported Peanuts
Marketed in the United States
(Standards), as amended (7 CFR part
996), as established pursuant to Public
Law 107-171, the Farm Security and
Rural Investment Act of 2002 (Act). The
Standards regulate the quality and
handling of domestic and imported
peanuts marketed in the United States.

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. This action has
been designated as a “non-significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
the Office of Management and Budget
(OMB) has waived the review process.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect and shall not abrogate
nor nullify any other statute, whether
State or Federal, dealing with the same

subjects as this Act; but is intended that
all such statutes shall remain in full
force and effect except in so far as they
are inconsistent herewith or repugnant
hereto (7 U.S.C. 587).

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

The Act requires that USDA take
several actions with regard to peanuts
marketed in the United States. These
include ensuring mandatory inspection
on all peanuts marketed in the United
States; developing and implementing
peanut quality and handling
requirements; establishing the Board
comprised of producers and industry
representatives to advise USDA
regarding the quality and handling
requirements under the Standards; and
modifying those quality and handling
requirements when needed. USDA is
required by the Act to consult with the
Board prior to making any changes to
the Standards.

Pursuant to the Act, USDA has
consulted with Board members in its
review of the changes to the Standards
included in this final rule. This final
rule implements the revisions to the
minimum quality, positive lot
identification, and reporting and
recordkeeping requirements under the
Standards. This final rule also makes
numerous other changes to the
Standards to better reflect current
industry practices and to revise
outdated language. The Board believes
these changes will make additional
peanuts available for sale, increase
efficiencies, and reduce industry costs.
These changes were recommended by
the Board at its meetings on June 24,
2015, and November 18, 2015.

The Standards establish minimum
incoming and outgoing quality
requirements for domestic and imported
peanuts marketed in the United States.
Mandatory inspection is required to
ensure that the quality regulations are
met. The Standards also require an
identification process so peanuts can be
identified and tracked during processing
and disposition. Finally, the Standards
specify reporting and recordkeeping
requirements for handlers and
importers.

Sections 996.30 and 996.31 of the
Standards outline the incoming and
outgoing quality standards, respectively,
for peanuts. The incoming standards
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currently prescribe specific
requirements for segregation, moisture
content, and foreign material (stones,
dirt, sticks, etc.). The outgoing standards
include specific requirements for
damage, foreign material, and moisture
for both shelled and inshell peanuts.
The outgoing standards also require
peanuts to be positive lot identified and
tested and certified as negative for
aflatoxin. Both the incoming and
outgoing standards require inspection
and certification by the Federal-State
Inspection Service.

Section 996.15 establishes a definition
for positive lot identification (PLI).
Section 996.31 requires PLI on all
peanuts designated for human
consumption as part of the outgoing
standards. Section 996.40 establishes
handling standards for peanuts and
includes specifics on how PLI will be
used throughout the handling process,
from initial identification through the
sampling and testing process. Section
996.50 outlines the process for
reconditioning failing lots and
establishes PLI requirements to track
and identify the peanuts throughout the
reconditioning process. Section 996.74
outlines the compliance requirements
for the Standards and includes penalties
for failing to maintain proper PLI.

Sections 996.71 and 996.73 establish
the reporting and recordkeeping
requirements under the Standards.
These sections specify, in part, the
reports required and establish what
records need to be maintained and for
how long.

The Standards were last revised in
2005. In 2014, the American Peanut
Shellers Association (APSA) started a
review of the current Standards and
developed a proposal to revise the
Standards to reflect changes in the
industry and to make other changes to
bring the Standards up to date. These
recommended revisions were shared
with USDA and industry representatives
and were then presented to the Board at
its meeting on June 24, 2015. The Board
voted to approve the recommendations
from APSA in their entirety. In addition,
a subcommittee was created to work
with USDA to review and recommend
any additional conforming changes to
the Standards necessary to facilitate the
revisions requested by the industry. At
a meeting on November 18, 2015, the
Board reviewed the modifications and
conforming changes from the
subcommittee and USDA, and approved
them unanimously. Consequently, this
final rule makes the following
recommended changes.

This final rule revises the minimum
quality requirements under both the
incoming and outgoing standards. The

industry originally thought the presence
of foreign material in incoming peanuts
could promote the growth of aflatoxin.
Therefore, a limit on the amount of
foreign material in incoming peanuts
was established. However, the industry
no longer believes there to be a
correlation between foreign material and
aflatoxin. In addition, due to advances
in technology, foreign material is easily
removed from incoming peanuts, and
handlers are able to remove foreign
material from incoming peanuts to a
level that is lower than the limit
currently specified in the incoming
standards. Further, most handlers are
setting their own tolerances for the
presence of foreign material.
Eliminating the maximum amount of
foreign material that incoming farmers
stock peanuts may contain from the
Standards provides additional flexibility
by allowing individual handlers to
determine the amount of foreign
material they are willing to accept. As
such, this action removes the current
limit of 10.49 percent on the amount of
foreign material that incoming farmers
stock peanuts may contain.

The outgoing quality standards
currently include a table that outlines,
in part, requirements for damage, minor
defects, foreign material, and moisture.
Two of the columns of the table deal
with damage and defects. The first of
these columns provides the allowance
for damage to unshelled peanuts and
kernels, and the second column
provides the allowance for minor
defects. Currently the allowance for
major damage is 1.5 percent for lots
excluding splits and 2 percent for lots
of splits. The current allowance for
minor defects is 2.5 percent, except for
No. 2 Virginia peanuts, for which the
allowance for minor defects is 3 percent.

Under the proposal from APSA, the
two columns on damage will be merged
into one column and will set one overall
allowance for damage on unshelled
peanuts, cleaned-inshell peanuts, and
kernels at 3.5 percent. Over the years,
the industry has found that growing
practices such as no till farming and
modern harvesting practices have
increased the amount of damage to
individual kernels. In addition, the shift
to new peanut varieties that produce
larger kernels has impacted the
sampling of peanuts for damage. The
larger kernels reduce the number of
peanuts in the sample such that
damaged kernels have a larger impact
on the percentage of damage in the
sample size. Increasing the allowable
damage will allow additional peanuts to
meet the Standards and be shipped for
human consumption. In addition,
relaxing the damage allowance will

allow more lots of peanuts to move
without being remilled, helping to
reduce handling costs.

Peanuts are also used for many
different products, including outlets
where cosmetic damage is not as
important, such as peanut butter, where
the manufacturers are willing to
purchase lots with a higher percentage
of damage. Most manufacturers are
setting their own tolerance levels for
damage based on the products they
manufacture. By increasing the amount
of allowable damage, more peanuts will
be available to be manufactured for
human consumption, helping to
maximize shipments and improving
returns. Therefore, this final rule relaxes
the allowance for damage and defects to
3.5 percent for all unshelled peanuts,
kernels, and for cleaned-inshell peanuts.

This rule will also make changes to
the PLI requirements and the
recordkeeping and reporting
requirements under the Standards. In
the Standards, the PLI requirements are
used to help maintain the identity of
peanuts throughout the handling
process, thus maintaining the integrity
of lots being shipped to human
consumption outlets, lots that are
subject to the reconditioning process,
and lots that are disposed of in non-
human consumption outlets. PLI also
helps ensure that peanuts certified for
human consumption meet the outgoing
standards for grade and aflatoxin. In
addition, the PLI requirements are a
useful tool in product traceability and
helping to ensure compliance with the
Standards.

The reporting and recordkeeping
requirements also play a role in
ensuring compliance. Handlers and
importers are required to maintain all
relevant documentation on the
disposition of inedible peanuts. The
documentation maintained must be
sufficient to document and substantiate
the proper disposition of all peanut lots
that do not meet grade or aflatoxin
quality standards. Reports and records
are used to track and document the
disposition of peanuts and to
substantiate handler and importer
compliance with the Standards.

In 2009, the peanut industry began
the process of completely restructuring
its tracking and reporting systems under
an industry-wide food safety system,
utilizing industry experts as well as
guidance from the Food and Drug
Administration, the Grocery
Manufacturers Association, and finished
product manufacturers. The industry
also decided to work toward meeting
the Global Food Safety Initiative (GFSI)
standards that were being mandated by
many major food manufacturers. GFSI
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certification requires, in part, that a
company shall be able to trace all raw
material product lots, including
packaging, from its suppliers through all
stages of processing and dispatch to its
customers. The industry reports that in
2010, the industry had its first audits
performed against the GFSI standards,
and many in the industry are now
certified under a GFSI scheme.

The purpose of this effort was to
reduce the need for multiple audits
while providing ongoing assurance of
compliance within the industry with
food safety initiatives. Under these new
industry procedures, all raw peanuts are
lot coded, and there is a traceability
system in place to track them
throughout the handling process.
Handlers currently trace all peanuts
from the warehouse to final disposition,
including edible, blanched, and oil
stock. Further, lots are segregated
throughout the handling process in
order to maintain identity should there
be a recall notice issued.

In reviewing the Standards, the APSA
thought it is important to maintain PLI
on all lots meeting outgoing
requirements. This preserves the
integrity of these lots and provides
assurance to buyers that the peanuts
have met all requirements, have not
been commingled with lower grade
peanuts, and are ready to be utilized for
human consumption. In addition, all
peanut manufacturers require the
official grade and aflatoxin certificate
before taking possession of the peanuts
to confirm that the analytical and
physical tests required by law have been
conducted.

However, given the industry’s new
requirements for tracking and
traceability, the APSA found the
remaining PLI requirements in the
Standards to be redundant and no
longer necessary. When the Standards
were implemented in 2002, the current
industry traceability systems had not yet
been developed, and PLI was an
important tool in maintaining
compliance. The new traceability
systems are used by the industry to help
maintain the identity of peanuts
throughout the handling process, the
same way PLI is used. These systems are
also used to track peanuts that are to be
reconditioned or disposed of in non-
human consumption outlets, such as for
seed or animal feed. The industry
reports that each peanut handler has
designed a traceability system that is
specifically integrated into their
operations, and the industry believes
that these systems largely perform all
the same functions as PLI. Further, these
systems were also designed to meet the
new demands under food safety

requirements, such as the Food Safety
and Modernization Act, and the food
safety and handling requirements set by
the manufacturers. The industry
believes having to utilize PLI in
addition to its own tracking systems
requires additional time and
recordkeeping to follow peanuts that
already have documented traceability.

The APSA proposal, as approved by
the Board, recommends revision to the
Standards to reflect current industry
traceability programs. The industry
believes that these changes will reduce
handling and inspection costs and help
improve the efficiency of handling
operations. Consequently, this final rule
will add language to § 996.73 of the
Standards to define the necessary
requirements for an industry-based
traceability system and will provide
allowances for systems meeting these
requirements to be used in place of PLI
prior to inspection and certification.
The existing PLI system will also remain
in place as a requirement for any
handler who does not have a system in
place that meets the requirements for an
industry-based traceability system and
for any handler who uses PLI in
conjunction with their own traceability
system. However, PLI will still continue
to be required for all peanuts meeting
the outgoing standards.

This final rule will also revise the
reporting and recordkeeping
requirements under the Standards. All
handlers and importers are currently
required to submit to USDA a monthly
report documenting their monthly
farmers stock acquisitions. Under these
changes, the requirement to submit this
monthly report will be eliminated. The
industry stated that the information
contained within the form was already
being submitted to USDA on a daily
basis as part of the farmers stock
inspection process. Further, industry
representatives stated that this data is
maintained as part of the traceability
systems now in place. Therefore, the
industry supported the removal of this
requirement.

Additional changes were
recommended to recognize the reporting
and recordkeeping done by the industry
to meet the tracking and traceability
requirements now required of the
industry for food safety initiatives. In
addition to records relating to peanuts
meeting the outgoing standards,
handlers and importers are required to
maintain all relevant documentation on
the disposition of inedible peanuts as
part of their food safety traceability
requirements. Given the traceability and
recordkeeping requirements
recommended to be added to the
Standards and the recordkeeping

requirements demanded under food
safety requirements, the industry
questioned the continued need for
USDA to have access to all such records
under the Standards. Industry
representatives stated that they no
longer see the need for USDA to require
regular access to records other than
those pertaining to peanuts meeting the
outgoing requirements. Consequently,
pursuant to the Board-approved
recommendation, this final rule will
modify the reporting requirements to
specify that USDA will be permitted to
inspect any peanuts meeting outgoing
standards and any and all records
pertaining to peanuts meeting outgoing
quality regulations. However, pursuant
to the Act, the Secretary shall work to
provide adequate safeguards regarding
all quality concerns related to peanuts.
Therefore, this change will not preclude
USDA from having access to all
materials and records necessary should
there be a situation necessitating an
investigation or review to ensure
compliance. The documentation
maintained must still be sufficient to
document and substantiate the proper
disposition of all peanuts failing grade
or aflatoxin quality standards.

Additionally, USDA would like to
clarify that under this modified
reporting requirement, USDA will
continue to have access to all materials
and records regarding any and all
peanuts originally intended for human
consumption. This applies whether the
peanuts meet outgoing quality
requirements or not.

The APSA proposal as approved by
the Board also recommended revising
the Standards to clarify that handlers
and importers are not producing a
finished product and that the peanuts
require further processing prior to
human consumption. This includes
amending the definition for peanuts in
the Standards to indicate that the
peanuts covered under the Standards
are raw peanuts and intended for further
processing by manufacturers prior to
human consumption. The definitions
for inshell and shelled peanuts will also
be revised to reflect that the peanuts
covered by the Standards are in their
raw, natural state. The definition of
peanuts will continue to provide that
green peanuts, which are raw, for
consumption as boiled peanuts are not
subject to regulation under the
Standards. However, these green
peanuts are sold mostly by producers,
not by handlers and importers, and
make up a small share of the peanut
market. The change to the definition for
peanuts will also state that peanuts
intended for wildlife are not subject to
regulation under the Standards.
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This change will also eliminate all
references to roasting in the Standards
to further clarify that handlers and
importers are not producing a finished
product. At one time, roasting was used
to reduce levels of aflatoxin and was
included in the Standards for that
purpose. However, roasting is no longer
used to treat aflatoxin. The Board
supported these changes to reduce any
confusion that handlers and importers
under the Standards are delivering a
finished product ready for human
consumption.

Finally, this final rule will also make
numerous other changes throughout the
Standards to update language and to
reflect current industry practices and
changes. Such changes include a change
to the crop year, eliminating language
relating to the old quota system, and
updating outdated information, such as
incorrect addresses, titles, and other
contact information. It will also remove
the requirement that peanuts testing at
or above 301 ppb of aflatoxin can only
be disposed of through crushing or
export, as cleaning technology has
improved to the point that peanuts
testing at or above this level may
possibly be cleaned to meet the outgoing
standards.

The proposed changes approved by
the Board also included a
recommendation to remove the lot size
limit of 200,000 pounds on peanuts
presented for outgoing inspection.
However, the 200,000 pound limit is
required by USDA and the inspection
service to ensure an accurate sampling
protocol. Therefore, the 200,000 pound
lot limit will be maintained.

USDA is also adding an additional
change under this final rule that will
revise the requirements for imported
peanuts under § 996.60(a). This change
modifies how importers submit their
entry information to USDA. This section
currently references the “‘stamp and
fax” entry process, which is being
replaced by the International Trade Data
System, a system that will automate the
filing of import and export information.
This change will revise this section to
reflect the new electronic entry process.

The Board believes these changes will
bring the Standards closer in line with
current industry practices, make
additional peanuts available for sale,
help reduce costs, and make operations
more efficient. These changes are
consistent with the Standards and the
Act.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has

considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.

Small agricultural producers are
defined by the Small Business
Administration (SBA) as those having
annual receipts of less than $750,000,
and small agricultural service firms,
including handlers and importers, are
defined as those having annual receipts
of less than $7,500,000 (13 CFR
121.201).

There are approximately 7,500 peanut
producers; 65 peanut handlers,
operating approximately 70 shelling
plants; and 25 importers subject to
regulation under this peanut program.

An approximation of the number of
peanut farms that could be considered
small agricultural businesses under the
SBA definition can be obtained from the
2012 Agricultural Census, which is the
most recent information on the number
of farms categorized by size. There were
3,066 peanut farms with annual
agricultural sales valued at less than
$500,000 in 2012, representing 47
percent of the total number of peanut
farms in the U.S. (6,561). According to
the National Agricultural Statistics
Service (NASS), peanut production for
the 2014 and 2015 crop years averaged
5.756 billion pounds. The average value
of production for the two-year period
was $1.088 billion. The average grower
price over the two-year period was
$0.25 per pound. Dividing the two-year
average production value of $1.088
billion by the approximate number of
peanut producers (7,500) results in an
average revenue per producer of
approximately $145,000, which is well
below the SBA threshold for small
producers. Based on information and
reports received by USDA, more than 50
percent of handlers may be considered
small entities. Further, the estimated
value of peanuts imported into the
United States in 2014 was
approximately $64 million. Based on
that number, the majority of importers
would meet the SBA definition for small
agricultural service firms. Consequently,
a majority of handlers, importers and
producers may be classified as small
entities.

The current 10 custom blanchers, 4
custom remillers, 3 oil mill operators,
and 1 USDA and 17 USDA-approved
private chemical (aflatoxin) laboratories
are subject to this rule to the extent that
they must comply with reconditioning
provisions under § 996.50 and reporting

and recordkeeping requirements under
§996.71. These requirements are
applied uniformly to these entities,
whether large or small.

This final rule will revise the
minimum quality, positive lot
identification, and reporting and
recordkeeping requirements under the
Standards. This action will also make
numerous other changes to the
Standards to better reflect current
industry practices and to revise
outdated language. The Board believes
these changes will make additional
peanuts available for sale, help increase
efficiencies, and reduce costs to the
industry.

This final rule is issued under the
Minimum Quality and Handling
Standards for Domestic and Imported
Peanuts Marketed in the United States,
as amended (7 CFR part 996), as
established pursuant to Public Law 107—
171, the Farm Security and Rural
Investment Act of 2002.

It is not anticipated that this action
will impose additional costs on
handlers, producers, or importers,
regardless of size. Rather, these changes
should help the industry reduce costs
by helping to increase efficiencies. The
industry believes the requirement that
they continue to use PLI in addition to
its own internal traceability systems
creates redundancy and additional
costs. By recognizing its internal
traceability programs as an alternative to
PLI, this should improve efficiencies
and reduce costs. In addition, this
action should also make additional
peanuts available for sale, helping to
maximize shipments and improving
industry returns.

This final rule is expected to benefit
the industry. The effects of this rule are
not expected to be disproportionately
greater or less for small handlers,
producers or importers than for larger
entities.

USDA has considered alternatives to
these changes. The Act requires USDA
to consult with the Board on changes to
the Standards. An alternative
considered was to continue the
Standards in their current form.
However, the industry believes these
changes will increase efficiencies, make
additional peanuts available for sale,
and help update the Standards.
Therefore, because of the anticipated
benefits of these changes, this
alternative was rejected. USDA has met
with the Board, which is representative
of the industry, and has included nearly
all of its recommendations in this final
rule.

The Act specifies in § 1601(c)(2)(A)
that the Standards established pursuant
to it may be implemented without
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regard to the Paperwork Reduction Act
of 1995 (44 U.S.C. Chapter 35).
However, USDA has considered the
reporting and recordkeeping burden on
handlers and importers under this
program. Handlers and importers are
only required to complete one form, the
monthly acquisition of farmers stock
peanuts. Under this final rule, this
requirement will be removed, reducing
the reporting burden. Recordkeeping
requirements will remain the same.
Accordingly, this rule will not impose
any additional reporting or
recordkeeping requirements on either
small or large handlers or importers.

AMS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule.

The Board’s meetings were widely
publicized throughout the peanut
industry, and all interested persons
were invited to attend and participate in
Board deliberations on all issues. Like
all Board meetings, the June 26, 2015,
and the November 18, 2015, meetings
were public meetings, and all entities,
both large and small, were able to
express views on these issues.

Section 1601 of the Act also provides
that amendments to the Standards may
be implemented without extending
interested parties an opportunity to
comment. However, due to the nature of
the proposed changes, interested parties
were provided with a 60-day comment
period.

A proposed rule concerning this
action was published in the Federal
Register on January 19, 2016 (81 FR
2775). Copies of the rule were mailed to
all Board members, and a press release
was issued regarding the proposed rule
to notify the industry. Finally, the rule
was made available through the internet
by USDA and the Office of the Federal
Register. A 60-day comment period
ending March 21, 2016, was provided to
allow interested persons to respond to
the proposal.

Fifteen comments were received
during the comment period in response
to the proposal. The commenters
included growers, shellers,
manufacturers, congressional
representatives, and an interested
consumer. Fourteen of the comments
were in support of the proposed rule.
One comment was in opposition to the
proposed changes to the outgoing
quality requirements. Most of the points
made by the commenter in opposition

were discussed at the public meetings
on June 26, 2015, and November 18,
2015, prior to the Board’s vote.

All 14 of the positive comments
expressed support for finalizing the
proposed rule as issued. Five of these
comments referenced support of the
proposal’s recognition of modern
business management, food safety
progress and technological change. Two
commenters noted the changes will
better reflect current industry practices
while revising outdated language and
reducing regulatory burden on the
industry. One comment asserted that the
changes will eliminate waste and costs
to the industry. Another expressed that
under the change to the outgoing
requirements, users of peanuts can still
request the desired level of damage by
specification in their contracts. One
commenter stated that food safety will
not be affected by these changes since
the outgoing standards for aflatoxin are
unchanged.

The one negative comment received
was from a manufacturer and opposed
the proposed changes to the outgoing
quality requirements. Specifically, the
comment opposed the changes that will
merge the previously separate categories
for damage and minor defects for
unshelled peanuts and kernels into one
overall allowance for damage and
increases that allowance to 3.5 percent,
stating that the current requirements for
damage and defects aligned with their
requirements.

The commenter expressed concerns
that the changes to the outgoing quality
standards may hinder their ability to
control the type of peanut being
supplied from shellers and could result
in additional inspections and added
costs. However, the modification to the
outgoing standards will not alter the
customer’s ability to specify conformity
regarding damage or defect. The
manufacturer’s contract with the
supplier can still specify the types of
damage and defect, thereby maintaining
the desired transparency and ensuring
the visual and sensory product quality
required by the manufacturer. The
Federal-State Inspection Service can
certify peanuts at the damage level
requested, so this change should not
result in the need for additional
inspections.

Further, peanut customer
requirements can vary depending on the
end use of the peanuts. This is why the
Board recommended increasing the
allowable damage under the Standards.
Some segments of the peanut industry
do not require the same threshold for
damage and defect. The proposed
changes will allow for additional
peanuts to be utilized for manufacturing

in segments of the industry where
cosmetic damage to the peanut is not as
important.

The proposed changes to the outgoing
quality requirement are designed to help
improve the efficiency of handling
operations and make additional peanuts
available for all customers within the
peanut industry. This was discussed
during the public Board meetings on
June 26, 2015, and November 18, 2015,
prior to the Board’s vote. During the
meetings, Board members discussed the
implication of adjusting the damage
level to 3.5 percent and noted that the
customer can still request a more
stringent level than the Standards
require. In fact, some manufacturers
may already require tighter
specifications for damage than currently
allowed.

The commenter was also concerned
with how these changes may affect
aflatoxin levels and that the changes
may result in more lots failing as to
aflatoxin. All peanuts for human
consumption will still be chemically
analyzed by a USDA laboratory or a
USDA-approved laboratory and certified
“negative” as to aflatoxin. The criteria
for the outgoing standard regarding
aflatoxin was not modified as part of the
proposed changes and still requires a
certificate of analysis indicating that the
level of aflatoxin does not exceed 15
parts per billion.

Accordingly, no changes will be made
to the rule as proposed, based on the
comments received.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 996

Food grades and standards, Marketing
agreements, Peanuts, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR part 996 is amended as
follows:

PART 996—MINIMUM QUALITY AND
HANDLING STANDARDS FOR
DOMESTIC AND IMPORTED PEANUTS
MARKETED IN THE UNITED STATES

m 1. The authority citation for 7 CFR
part 996 continues to read as follows:

Authority: 7 U.S.C. 7958.

m 2. Section 996.3 is revised to read as
follows:



50288

Federal Register/Vol. 81, No. 147/Monday, August 1, 2016/Rules and Regulations

§996.3 Crop year.

Crop year means the calendar year in
which the peanuts were planted as
documented by the applicant for
inspection.

m 3. Section 996.9 is revised to read as
follows:

§996.9 Inshell peanuts.

Inshell peanuts means peanuts, the
kernel or edible portions of which are
contained in the shell in their raw or

natural state which are milled but
unshelled.

W 4. Section 996.10 is revised to read as
follows:

§996.10 Inspection Service.

Inspection Service means the Federal
Inspection Service, Specialty Crops
Program, Agricultural Marketing
Service, USDA, or the Federal-State
Inspection Service.

m 5. Section 996.12 is revised to read as
follows:

§996.12 Outgoing inspection.
Outgoing inspection means the

sampling, inspection, and certification

of either: shelled peanuts which have

been cleaned, sorted, sized, and
otherwise prepared for further
processing; or inshell peanuts which
have been cleaned, sorted, and
otherwise prepared for further
processing.

m 6. In § 996.13 revise the introductory
text to read as follows:

§996.13 Peanuts.

Peanuts means the seeds of the
legume Arachis hypogaea and includes
both inshell and shelled peanuts
produced in the United States or
imported from foreign countries and
intended for further processing prior to
consumption by humans or animals,
other than those intended for wildlife or
those in green form for consumption as

boiled peanuts.
* * * * *

m 7. Section 996.15 is revised to read as
follows:

§996.15 Positive lot identification.
Positive lot identification is a means
of identifying those peanuts meeting
outgoing quality regulations as defined
in § 996.31 and relating the inspection

certificate issued by the Inspection
Service, as defined in § 996.10, to the lot
covered so that there is no doubt that
the peanuts in the lot are the same
peanuts described on the inspection
certificate.

§996.17 [Removed and Reserved]

m 8. Section 996.17 is removed and
reserved.

m 9. Section 996.19 is revised to read as
follows:

§996.19 Shelled peanuts.

Shelled peanuts means the kernels or
portions of kernels of peanuts in their
raw or natural state after the shells are
removed.

§996.30 [Amended]

m 10. Section 996.30 is amended by
removing paragraphs (c) and (d).

m 11. Section 996.31 is amended by
revising the table following paragraph
(a) and paragraph (b)(2) to read as
follows:

§996.31 Outgoing quality standards.

(a) * x %

MINIMUM QUALITY STANDARDS—PEANUTS FOR HUMAN CONSUMPTION

[Whole kernels and splits: Maximum limitations]

Unshelled
peanuts and Total fall throu i
gh sound whole Foreign .
Type and grade category kgfnn;flsgggd kernels and/or sound split and materials ('\gg'riteur:te)
minor defects broken kernels (percent)
(percent)
Excluding Lots of “splits”
RUNNEE e et e e e 3.50 | 6.00%; 17/64 inch round .20 9.00
screen.
Virginia (except NO. 2) ....cooiiiiiiiiieeee e 3.50 | 6.00%; 17/64 inch round .20 9.00
screen.
Spanish and Valencia ........ccccccceeeiiieiiiiieeniee e 3.50 | 6.00%; 16/64 inch round .20 9.00
screen.
NO. 2 VIrginia ...c.oooiueiiiiiiie e 3.50 | 6.00%; 17/64 inch round .20 9.00
screen.
Runner with splits (not more than 15% sound splits) ............. 3.50 | 6.00%; 17/64 inch round .20 9.00
screen.
Virginia with splits (not more than 15% sound splits) ............. 3.50 | 6.00%; 17/64 inch round .20 9.00
screen.
Spanish and Valencia with splits (not more than 15% sound 3.50 | 6.00%; 16/64 inch round .20 9.00
splits). screen.
Lots of “splits™
Runner (not less than 90% SpIlits) .......cccccceeiiiiiiniciiiiieieeen, 3.50 | 6.00%; 17/64 inch round .20 9.00
screen.
Virginia (not less than 90% SPlits) ......ccccccevveriiiiieiiiiiiecene 3.50 | 6.00%; 17/64 inch round .20 9.00
screen.
Spanish and Valencia (not less than 90% splits) ..........cc....... 3.50 | 6.00%; 16/64 inch round .20 9.00
screen.
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(b) L
(2) Not more than 3.50 percent
peanuts with damaged or defective

kernels;
* * * * *

m 12.In § 996.40, paragraph (a), the last
sentence of paragraph (b)(2), and
paragraphs (b)(5) and (6) are revised to
read as follows:

§996.40 Handling standards.

(a) Identification: Each lot of shelled
or cleaned- inshell peanuts intended for
human consumption shall be identified
by positive lot identification prior to
being shipped or otherwise disposed of.
Positive lot identification (PLI) methods
are tailored to the size and
containerization of the lot, by
warehouse storage or space
requirements, or by necessary further
movement of the lot prior to
certification. Positive lot identification
is established by the Inspection Service
and includes the following methods of
identification. For domestic lots and
repackaged import lots, PLI includes PLI
stickers, tags or seals applied to each
individual package or container in such
a manner that is acceptable to the
Inspection Service and maintains the
identity of the lot. For imported lots, PLI
tape may be used to wrap bags or boxes
on pallets, PLI stickers may be used to
cover the shrink-wrap overlap, doors
may be sealed to isolate the lot, bags or
boxes may be stenciled with a lot
number, or any other means that is
acceptable to the Inspection Service.
The crop year means the calendar year
in which the peanuts were planted as
documented by the applicant. All lots of
shelled and cleaned-inshell peanuts
shall be shipped under positive lot
identification procedures. However,
peanut lots failing to meet quality
requirements may be moved from a
handler’s facility to another facility
owned by the same handler or another
handler without PLI so long as such
handler maintains a satisfactory records
system for traceability purposes as
defined in § 996.73.

(b) * * *

(2) * * * Both Subsamples 1-AB and
1-CD shall be accompanied by a notice
of sampling or grade certificate, signed
by the inspector, containing, at least,
identifying information as to the
handler or importer, and the positive lot

identification of the shelled peanuts.
* * * * *

(5) Handlers and importers may make
arrangements for required inspection
and certification by contacting the
Inspection Service office closest to
where the peanuts will be made
available for sampling. For questions

regarding inspection services, a list of
Federal or Federal-State Inspection
Service offices, or for further assistance,
handlers and importers may contact:
Specialty Crops Inspection Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW., Room
1536-S, (STOP 0240), Washington, DC,
20250-0240; Telephone: (202) 720-
5870; Fax: (202) 720-0393.

(6) Handlers and importers may make
arrangements for required chemical
analysis for aflatoxin content at the
nearest USDA or USDA-approved
laboratory. For further information
concerning chemical analysis and a list
of laboratories authorized to conduct
such analysis contact: Science and
Technology Program, AMS, USDA, 1400
Independence Avenue SW., STOP 0270,
Washington, DC 20250-0270;
Telephone (202) 690-0621; Fax (202)
720-4631.

* * * * *

m 13.In §996.50:
m a. Revise paragraph (a);
m b. Remove paragraph (b)(2);
m c. Redesignate paragraph (b)(1) as
paragraph (b)(2); redesignate paragraph
(b) introductory text as (b)(1) and revise
it;
m d. Remove paragraphs (e);
m e. Redesignate paragraphs (f), (g), (h),
and (i) as paragraphs (e), (f), (g), and (h),
respectively; and
m f. Revise newly redesignated
paragraphs (e) and (f).

The revisions read as follows:

§996.50 Reconditioning failing quality
peanuts.

(a) Lots of peanuts which have not
been certified as meeting the
requirements for disposition to human
consumption outlets may be disposed
for non-human consumption uses:
Provided, That each such lot is positive
lot identified using red tags, identified
using a traceability system as defined in
§996.73, or other methods acceptable to
the Inspection Service, and certified as
to aflatoxin content (actual numerical
count), unless they are designated for
crushing. However, on the shipping
papers covering the disposition of each
such lot, the handler or importer shall
cause the following statement to be
shown: “The peanuts covered by this
bill of lading (or invoice, etc.) are not to
be used for human consumption.”

(b)(1) Sheller oil stock residuals shall
be positive lot identified using red tags,
identified using a traceability system as
defined in § 996.73, or other methods
acceptable to the Inspection Service,
and may be disposed of domestically or
to the export market in bulk or bags or
other suitable containers. Disposition to
crushing may be to approved crushers.

However, sheller oil stock residuals may
be moved from a handler’s facility to
another facility owned by the same
handler or another handler without PLI
so long as such handler maintains a
satisfactory records system for
traceability purposes as defined in
§996.73.

* * * * *

(e) Lots of shelled peanuts moved for
remilling or blanching shall be positive
lot identified and accompanied by valid
grade inspection certificate, Except
That, a handler’s shelled peanuts may
be moved without PLI and grade
inspection to the handler’s blanching
facility that blanches only the handler’s
peanuts. Lots of shelled peanuts may be
moved for remilling or blanching to
another handler without PLI if the
handler uses a traceability system as
defined in § 996.73, Except That, any
grade inspection certificates associated
with these lots would no longer be
valid. The title of such peanuts shall be
retained by the handler or importer
until the peanuts have been certified by
the Inspection Service as meeting the
outgoing quality standards specified in
the table in § 996.31(a). Remilling or
blanching under the provisions of this
paragraph shall be performed only by
those remillers and blanchers approved
by USDA. Such approved entities must
agree to comply with the handling
standards in this part and to report
dispositions of all failing peanuts and
residual peanuts to USDA, unless they
are designated for crushing.

(f) Residual peanuts resulting from
remilling or blanching of peanuts shall
be red tagged, identified using a
traceability system as defined in
§996.73, or identified by other means
acceptable to the Inspection Service,
and returned directly to the handler for
further disposition or, in the alternative,
such residual peanuts shall be positive
lot identified by the Inspection Service
and shall be disposed of to handlers
who are crushers, or to approved
crushers, Except That, a handler may
move the residual peanuts without PLI
to a facility for crushing owned by the
handler. Handlers who are crushers and
crushers approved by USDA must agree
to comply with the terms and
conditions of this part.

m 14.In § 996.60:
m a. Revise paragraph (a);
m b. Remove paragraphs (b) and (c); and

m c. Redesignate paragraph (d) as
paragraph (b).

The revision reads as follows:
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§996.60 Safeguard procedures for
imported peanuts.

(a) Prior to arrival of a foreign-
produced peanut lot at a port-of-entry,
the importer, or customs broker acting
on behalf of the importer, shall submit
information electronically to the United
States Customs and Border Protection,
which includes the following: The
Customs Service entry number; the
container number(s) or other
identification of the lot(s); the volume of
the peanuts in each lot being entered;
the inland shipment destination where
the lot will be made available for
inspection; and a contact name or

telephone number at the destination.
* * * * *

m 15.In §996.71:
m a. Remove paragraph (a);
m b. Redesignate paragraphs (b) and (c)
as paragraphs (a) and (b), respectively;
m c. Revise newly redesignated
paragraph (a); and
m d. Revise the last sentence in newly
redesignated paragraph (b).

The revisions read as follows:

§996.71 Reports and recordkeeping.

(a) Each handler and importer shall
maintain a satisfactory records system
for traceability purposes as defined in
§996.73.

(b) * * * USDA and USDA-approved
laboratories shall file copies of all
aflatoxin certificates completed by such
laboratories with the Southeast
Marketing Field Office, Marketing Order
and Agreement Division, Specialty
Crops Program, AMS, USDA, 1124 1st
Street South, Winter Haven, Florida
33880; Telephone (863) 324-3375, Fax:
(863) 291-8614, or other address as
determined by USDA.

m 16. Section 996.73 is revised to read
as follows:

§996.73 Verification of reports.

(a) For the purpose of checking and
verifying reports kept by handlers and
importers and the operation of handlers
and importers under the provisions of
this Part, the officers, employees or duly
authorized agents of USDA shall have
access to any premises where peanuts
may be held at any time during
reasonable business hours and shall be
permitted to inspect any peanuts that
meet outgoing quality regulations, so
held by such handler or importer and
any and all records of such handler with
respect to the acquisition, holding, or
disposition of all peanuts meeting
outgoing quality regulations, which may
be held or which may have been
disposed by handler.

(b) Reports shall be maintained by the
handler for nonconforming products to

assure traceability throughout the
supply chain. The traceability system
must include documented records,
which enable a full product history to
be produced in a timely manner and
must ensure product can be traced
forward (raw material to distribution)
and backwards from distribution to the
warehouse feeding the shelling plant,
and ensure that all associated tests and
all relevant records have been
completed. The traceability system shall
include identification of all raw
materials, process parameters (for
specific lot), packaging and final
disposition. The handler shall be able to
identify the warehouse in which the
peanuts were stored immediately prior
to shelling. Traceability must be
maintained throughout production runs
with specific lot codes, and there shall
be complete linkage from raw material
receipt through final disposition.

m17.In §996.74:
m a. Remove paragraph (a)(1);
m b. Redesignate paragraphs (a)(2)
through (7) as paragraphs (a)(1) through
(6), respectively;
m c. Revise newly redesignated
paragraphs (a)(3) and (5); and
m d. Revise paragraph (b).

The revisions read as follows:

§996.74 Compliance.

(a] EE

(3) Commingles failing quality
peanuts with certified edible quality
peanuts and ships the commingled lot
for human consumption use without
meeting outgoing quality regulations;

* * * * *

(5) Fails to maintain and provide
access to records, pursuant to §996.71,
and the standards for traceability and
nonconforming product disposition
pursuant to § 996.73, on the
reconditioning or disposition of peanuts
acquired by such handler or importer;
and on lots that meet outgoing quality
standards; or
* * * * *

(b) Any peanut lot shipped which
fails to meet the outgoing quality
standards specified in § 996.31, and is
not reconditioned to meet such
standards, or is not disposed to non-
human consumption outlets as specified
in § 996.50, shall be reported by USDA
to the Food and Drug Administration
and listed on an Agricultural Marketing
Service Web site.

m 18. Section 996.75 is revised to read
as follows:

§996.75 Effective time.

The provisions of this part, as well as
any amendments, shall apply to current
crop year peanuts, subsequent crop year

peanuts, and prior crop year peanuts not
yet inspected, or failing peanut lots that
have not met disposition standards, and
shall continue in force and effect until
modified, suspended, or terminated.

Dated: July 27, 2016.
Elanor Starmer,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2016—18116 Filed 7-29-16; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM16—8-000; Order No. 828]

Requirements for Frequency and
Voltage Ride Through Capability of
Small Generating Facilities

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.
ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
modifying the pro forma Small
Generator Interconnection Agreement
(SGIA). The pro forma SGIA establishes
the terms and conditions under which
public utilities must provide
interconnection service to small
generating facilities of no larger than 20
megawatts. The Commission is
modifying the pro forma SGIA to
require newly interconnecting small
generating facilities to ride through
abnormal frequency and voltage events
and not disconnect during such events.
The specific ride through settings must
be consistent with Good Utility Practice
and any standards and guidelines
applied by the transmission provider to
other generating facilities on a
comparable basis. The Commission
already requires generators
interconnecting under the Large
Generator Interconnection Agreement to
meet such requirements, and it would
be unduly discriminatory not to also
impose these requirements on small
generating facilities. The Commission
concludes that newly interconnecting
small generating facilities should have
ride through requirements comparable
to large generating facilities.
DATES: This final rule will become
effective October 5, 2016.
FOR FURTHER INFORMATION CONTACT:
Monica Taba (Technical Information),
Office of Electric Reliability, Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC
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20426, (202) 502-6789,
Monica.Taba@ferc.gov.

Alan Rukin (Legal Information), Office
of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC
20426, (202) 502-8502, Alan.Rukin@
ferc.gov.

SUPPLEMENTARY INFORMATION:
Order No. 828

Final Rule

1. In this Final Rule, the Commission
modifies the pro forma Small Generator
Interconnection Agreement (SGIA)
originally set forth in Order No. 2006 !
and revised in Order No. 792 2 to require
small generating facilities
interconnecting through the SGIA to
ride through abnormal frequency and
voltage events and not disconnect
during such events.3 Pursuant to section
206 of the Federal Power Act (FPA), the
Commission finds that, given the
changes to conditions since the
Commission last evaluated whether to
impose ride through requirements on
small generating facilities, the revisions
to the pro forma SGIA are necessary to
remedy undue discrimination by
ensuring that small generating facilities
have ride through requirements
comparable to large generating
facilities.*

2. As aresult of this Final Rule, small
generating facilities are required to not
disconnect automatically or
instantaneously from the system or
equipment of the transmission provider
and any affected systems for an under-
frequency or over-frequency condition,
or an under-voltage or over-voltage

1 Standardization of Small Generator
Interconnection Agreements and Procedures, Order
No. 2006, FERC Stats. & Regs. { 31,180, order on
reh’g, Order No. 2006—A, FERC Stats. & Regs. |
31,196 (2005), order granting clarification, Order
No. 2006-B, FERC Stats. & Regs. T 31,221 (2006)
(Order No. 2006).

2 Small Generator Interconnection Agreements
and Procedures, Order No. 792, 145 FERC ] 61,159
(2013), clarified, Order No. 792—-A, 146 FERC |
61,214 (2014) (Order No. 792).

3In Order No. 2003, the Commission defined
“ride through” to mean a generating facility staying
connected to and synchronized with the
transmission system during system disturbances
within a range of over- and under-frequency
conditions, in accordance with Good Utility
Practice. Standardization of Generator
Interconnection Agreements and Procedures, Order
No. 2003, FERC Stats. & Regs. q 31,146, at P 562
n.88 (2003), order on reh’g, Order No. 2003-A,
FERC Stats. & Regs. { 31,160, order on reh’g, Order
No. 2003-B, FERC Stats. & Regs. T 31,171 (2004),
order on reh’g, Order No. 2003—C, FERC Stats. &
Regs. 1 31,190 (2005), aff'd sub nom. Nat’l Ass’n
of Regulatory Util. Comm’rs v. FERC, 475 F.3d 1277
(D.C. Cir. 2007), cert. denied, 552 U.S. 1230 (2008)
(Order No. 2003). Reliability Standard PRC-024-1
requires bulk electric system generation to ride
through over- and under-voltage conditions.

416 U.S.C. 824e.

condition. Furthermore, the
transmission provider must coordinate
the small generating facility’s protective
equipment settings with any automatic
load shedding program (e.g., under-
frequency load shedding, under-voltage
load shedding). The specific ride
through settings must be consistent with
Good Utility Practice and any standards
and guidelines applied by the
transmission provider to other
generating facilities on a comparable
basis. These requirements will apply to
new interconnection customers that
execute or request the unexecuted filing
of an SGIA on or after the effective date
of this Final Rule. These requirements
will also apply to existing
interconnection customers that,
pursuant to a new interconnection
request, execute or request the
unexecuted filing of a new or modified
SGIA on or after the effective date of
this Final Rule.

I. Background

3. The pro forma SGIA establishes the
terms and conditions under which
public utilities must provide
interconnection service to small
generating facilities of no larger than 20
megawatts (MW). Currently, the pro
forma SGIA does not mandate that small
generating facilities have the capability
to ride through voltage or frequency
disturbances.

4. In Order No. 2006, the Commission
explored whether voltage ride through
requirements proposed for large wind
generating facilities should apply to
small generating facilities.5 A
commenter during that proceeding
asked the Commission to implement
ride through standards for small
generating facilities similar to those
proposed for large generating facilities.
However, other commenters responded
that special capabilities, such as low
voltage ride through, were not needed
for any small generating facility,
whether wind-powered or not. The
Commission concluded that wind
generating facilities interconnecting
under Order No. 2006 would be small
and would have minimal impact on the
transmission provider’s electric system
and, therefore, need not be subject to
ride through requirements.®

5. More recently, the Commission
again addressed these requirements
with regard to small generating facilities
in Order No. 792.7 In that proceeding,

50rder No. 2006, FERC Stats. & Regs. { 31,180
at P 24.

6 Id. The penetration of small generating facilities
has increased since the Commission analyzed the
impact of small generating facilities in Order No.
2006. See infra P 8.

7 Order No. 792, 145 FERC ] 61,159.

the Commission proposed to revise
section 1.5.4 of the pro forma SGIA to
address the reliability concern related to
automatic disconnection of small
generating facilities during over- and
under-frequency events, which could
become a greater concern at high
penetrations of distributed energy
resources.8 The proposed revisions to
section 1.5.4 would have required the
interconnection customer to design,
install, maintain, and operate its small
generating facility, in accordance with
the latest version of the applicable
standards to prevent automatic
disconnection during over- and under-
frequency events.?

6. The Commission declined to adopt
this proposed revision in Order No.
792.10 Instead, the Commission
recognized that the Institute of Electrical
and Electronics Engineers (IEEE) was, at
the time, in the process of amending
IEEE Standard 1547, which is an
interconnection standard for
interconnecting distributed resources
with electric power systems that is
referenced in the Small Generator
Interconnection Procedures.’* The
Commission also noted that IEEE was
about to begin a full IEEE Standard 1547
revision process in 2014, where
frequency and voltage ride through
requirements in the standard were to be
evaluated. The Commission concluded
that it would continue to monitor the
IEEE Standard 1547 revision process
and could revise the pro forma SGIA as
it relates to IEEE Standard 1547 in the
future, if necessary.12

7. Since the Commission issued Order
No. 792, IEEE has completed a partial
revision of IEEE Standard 1547, which
is IEEE Standard 1547a. IEEE is now in
the process of fully revising IEEE
Standard 1547. The partially revised
standard, IEEE Standard 1547a, permits
generating facilities to have wider trip
settings compared with IEEE Standard
1547. These wider trip settings allow
generating facilities to stay connected to
the grid for greater frequency or voltage
excursions facilitating their ability to
ride through such excursions. IEEE
Standard 1547a also permits—but does

8 Small Generator Interconnection Agreements
and Procedures, Notice of Proposed Rulemaking,
142 FERC 61,049, at P 46 (2013) (Order No. 792
NOPR). NERC defines distributed energy resources
to mean resources that are distributed
geographically and not centralized like traditional
generation resources. NERC, Essential Reliability
Services Task Force Measures Report, (Nov. 2015),
http://www.nerc.com/comm/Other/essntirlbltysr
vestskfrcDL/ERSTF % 20Framework % 20Report % 20-
% 20Final.pdf.

oId.

10 Order No. 792, 145 FERC { 61,159 at P 220.

11]d.

12[d.


http://www.nerc.com/comm/Other/essntlrlbltysrvcstskfrcDL/ERSTF%20Framework%20Report%20-%20Final.pdf
http://www.nerc.com/comm/Other/essntlrlbltysrvcstskfrcDL/ERSTF%20Framework%20Report%20-%20Final.pdf
http://www.nerc.com/comm/Other/essntlrlbltysrvcstskfrcDL/ERSTF%20Framework%20Report%20-%20Final.pdf
mailto:Monica.Taba@ferc.gov
mailto:Alan.Rukin@ferc.gov
mailto:Alan.Rukin@ferc.gov
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not mandate—ride through
requirements.3

8. Following the Commission’s
evaluation of the need for ride through
requirements for small generating
facilities in the Order Nos. 2006 and 792
rulemaking proceedings, the impact of
small generating facilities on the grid
has changed, and the amount has
increased. For example, as the North
American Electric Reliability
Corporation (NERC) has noted in
multiple reports, the mix of generation
resources is changing and the high
penetration of distributed energy
resources will impact the reliability of
the electric grid if sufficient care is not
taken to mitigate potential adverse
impacts.1* NERC also has found that a
lack of coordination between small
generating facilities and Reliability
Standards can lead to events where
system load imbalance may increase
during frequency excursions or voltage
deviations due to the disconnection of
distributed energy resources, which may
exacerbate a disturbance on the Bulk-
Power System.!? In addition, the
Commission has observed the growth in
grid-connected solar photovoltaic
generation since the issuance of Order
No. 2006 and the growth in small
generator interconnection requests
driven by state renewable portfolio
standards, reductions in cost for solar
panels, and deployment of new
technologies.1® Moreover, technology
now available to newly interconnecting
small generating facilities, such as smart
inverters, permits the capability to ride
through frequency and voltage
disturbances.?

13JEEE Standard 1547a contains “must trip”
requirements; it does not have “must ride through”
requirements. By widening the trip settings, IEEE
Standard 1547a permits generating facilities to trip
at a later time. This change effectively allows
generating facilities to ride through disturbances,
but they are not required to do so.

14 See NERC Special Report, Potential Bulk
System Reliability Impacts of Distributed Resources
(Aug. 2011), http://www.nerc.com/docs/pc/ivgtf/
IVGTF_TF-1-8 Reliability-Impact-Distributed-
Resources_Final-Draft 2011.pdf; see also NERC
Integration of Variable Generation Task Force Draft
Report, Performance of Distributed Energy
Resources During and After System Disturbance
(Dec. 2013), http://www.nerc.com/comm/PC/
Integration % 200f% 20Variable % 20Generation %20
Task%20Force%2011/IVGTF17_PC FinalDraft_
December_clean.pdf.

15 NERC Essential Reliability Services Report at
21.

16 See, e.g., Order No. 792, 145 FERC { 61,159 at
P 15; Solar Energy Indus. Ass’n, Solar Industry
Data, http://www.seia.org/research-resources/solar-
industry-data (last visited Jul. 5, 2016).

17 See Electric Power Research Institute,
Recommended Settings for Voltage and Frequency
Ride Through of Distributed Energy Resources, 28—
29 (May 2015), http://www.epri.com/abstracts/
Pages/ProductAbstract.aspx?Productld=0000000
03002006203.

II. Notice of Proposed Rulemaking

9. On March 23, 2016, the
Commission issued a Notice of
Proposed Rulemaking that proposed to
add new section 1.5.7 to the pro forma
SGIA,18 which would require small
generating facilities to ride through
defined frequency and voltage
disturbances.

10. In response to the NOPR, eleven
entities submitted substantive
comments, which generally support the
Commission’s proposal.1? These
comments have informed our
determinations in this Final Rule.

III. Discussion

11. For the reasons discussed below,
we adopt the NOPR proposal and
require small generating facilities to ride
through abnormal frequency and voltage
events comparable to large generating
facilities. We find that, given the
changes to conditions since the
Commission last evaluated whether to
impose ride through requirements on
small generating facilities, the revisions
to the pro forma SGIA are necessary to
remedy undue discrimination by
ensuring that small generating facilities
have ride through requirements
comparable to large generating
facilities.20 Specifically, since the
Commission’s last consideration of this
issue, IEEE has revised its standards,
and IEEE Standard 1547a now provides
wider trip settings that allow small
generating facilities more leeway to ride
through disturbances. In addition,
distributed energy resources have had
an increasing presence and impact on
the electric system. The absence of ride
through requirements for small
generating facilities increases the risk
that an initial voltage or frequency
disturbance may cause a significant
number of small generating facilities to
trip across a particular area or
Interconnection, further exacerbating
the initial disturbance. Large generating
facilities are already subject to ride
through requirements to avoid these
types of occurrences.2!

18 Requirements for Frequency and Voltage Ride

Through Capability of Small Generating Facilities,
154 FERC q 61,222 (2016) (NOPR).

19 Appendix A lists the entities that submitted
comments and the shortened names used
throughout this Final Rule to describe those
entities.

2016 U.S.C. 824e. The Commission routinely
evaluates the effectiveness of its regulations and
policies in light of changing industry conditions to
determine if changes in these conditions and
policies are necessary. See, e.g., Integration of
Variable Energy Resources, Order No. 764, FERC
Stats. & Regs, 1 31,331 (2012).

21 See Order No. 2003, FERC Stats. & Regs. {
31,146 at P 562 n.88.

12. The Commission acknowledges
that some areas have a greater
penetration of distributed resources
than others at this time. Nevertheless,
the Commission believes that the
proposed reforms to the pro forma SGIA
are appropriate on an industry-wide
basis now. The Commission continues
to affirm that this Final Rule is not
intended to interfere with state
interconnection procedures or
agreements in any way. The pro forma
SGIA applies only to interconnections
made subject to a jurisdictional open
access transmission tariff (OATT) for the
purposes of jurisdictional wholesale
sales. Similar to the approach in Order
Nos. 2006 and 792, the Commission
hopes that the changes to the pro forma
SGIA resulting from this Final Rule will
be helpful to states when updating their
own interconnection rules, but the
states are under no obligation to adopt
the provisions of the Commission’s
proposal.22

A. Revision of the Pro Forma SGIA

1. NOPR Proposal

13. In the NOPR, the Commission
proposed to revise the pro forma SGIA
to include proposed section 1.5.7,
which would require interconnection
customers to ensure the frequency ride
through capability and the voltage ride
through capability of small generating
facilities that execute or request the
unexecuted filing of interconnection
agreements following the effective date
of the proposed section 1.5.7. Proposed
section 1.5.7 would also require a small
generating facility not to disconnect
automatically or instantaneously from
the system or equipment of the
transmission provider and any affected
systems for an under-frequency or over-
frequency condition, or an under-
voltage or over-voltage condition. In
addition, the transmission provider
must coordinate the small generating
facility’s protective equipment settings
with any automatic load shedding
program.

2. Comments

14. The substantive comments filed in
response to the NOPR generally support
the proposal to modify the pro forma
SGIA.23 Commenters agree with the
need for fair and equitable treatment
between small and large generating

22 Order No. 792, 145 FERC 61,159 at P 27;
Order No. 2006, FERC Stats. & Regs. 31,180 at P
8.

23 Peak Reliability Comments at 3; Idaho Power
Comments at 2; PNM Comments at 1; SoCal Edison
Comments at 2; ISO/RTO Council Comments at 6;
Trade Associations Comments at 4; Bonneville
Comments at 1; EPRI Comments at 7; NERC
Comments at 2; PG&E Comments at 2.


http://www.nerc.com/comm/PC/Integration%20of%20Variable%20Generation%20Task%20Force%2011/IVGTF17_PC_FinalDraft_December_clean.pdf
http://www.nerc.com/comm/PC/Integration%20of%20Variable%20Generation%20Task%20Force%2011/IVGTF17_PC_FinalDraft_December_clean.pdf
http://www.nerc.com/comm/PC/Integration%20of%20Variable%20Generation%20Task%20Force%2011/IVGTF17_PC_FinalDraft_December_clean.pdf
http://www.nerc.com/comm/PC/Integration%20of%20Variable%20Generation%20Task%20Force%2011/IVGTF17_PC_FinalDraft_December_clean.pdf
http://www.nerc.com/docs/pc/ivgtf/IVGTF_TF-1-8_Reliability-Impact-Distributed-Resources_Final-Draft_2011.pdf
http://www.nerc.com/docs/pc/ivgtf/IVGTF_TF-1-8_Reliability-Impact-Distributed-Resources_Final-Draft_2011.pdf
http://www.nerc.com/docs/pc/ivgtf/IVGTF_TF-1-8_Reliability-Impact-Distributed-Resources_Final-Draft_2011.pdf
http://www.epri.com/abstracts/Pages/ProductAbstract.aspx?ProductId=000000003002006203
http://www.epri.com/abstracts/Pages/ProductAbstract.aspx?ProductId=000000003002006203
http://www.epri.com/abstracts/Pages/ProductAbstract.aspx?ProductId=000000003002006203
http://www.seia.org/research-resources/solar-industry-data
http://www.seia.org/research-resources/solar-industry-data
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facilities, the need for effective
protections for system operation while
also avoiding increased costs, and the
potential to improve system stability
and reliability over the coming years by
adopting the proposed modifications to
the pro forma SGIA.24 Commenters
acknowledge the proposal’s benefits,
stating it will simplify operational
conditions, especially considering the
rising small generator penetration levels
on the distribution system.25 NERC
states that revising the pro forma SGIA
to impose ride through requirements
would be consistent with the results of
a number of NERC’s reliability
assessments.26 Trade Associations and
PNM agree that the absence of ride
through requirements for small
generating facilities increases the risk
that an initial voltage or frequency
disturbance may cause a significant
number of small generating facilities to
trip offline, exacerbating the initial
disturbance.2?

15. Idaho Power claims that if more
small generation facilities connect to its
system, without the proposed changes
to the pro forma SGIA, it would become
increasingly difficult for it to comply
with Reliability Standards PRC-006—2
(Automatic Underfrequency Load
Shedding) and BAL-003-1.1 (Frequency
Response and Frequency Bias Setting).28

16. The ISO/RTO Council
recommends that the proposed required
characteristics for small generating
facilities should be demonstrated ““as
tested,” and that this should be
specified in the pro forma SGIA section
1.5.7. The ISO/RTO Council notes that
demonstrating characteristics “as
tested” is already required under
section 24 of the large generator
interconnection agreement (LGIA). The
ISO/RTO Council further explains that,
while the pro forma SGIA does not
presently have such language, the “as
tested” requirement applies to small
generating facilities pursuant to the
directives in Order No. 2006.29

17. Some commenters request that the
Commission delay implementation of
the Final Rule. While EPRI does not
believe that additional action is required
for other existing interconnected small
generating facilities, EPRI comments
that additional reliability studies may be
required if aggregate penetration levels

24 SoCal Edison Comments at 2; Peak Reliability
Comments at 3; EPRI Comments at 7.

25 PNM Comments at 2; Trade Associations
Comments at 7.

26 NERC Comments at 4.

27 PNM Comments at 2; Trade Associations
Comments at 7.

28 daho Power Comments at 2.

29]SO/RTO Council Comments at 7 (citing Order
No. 2006, FERC Stats. & Regs. {31,180 at P 59).

increase sufficiently before the
modifications to the pro forma SGIA
and revised IEEE Standard 1547 become
effective.3° EPRI notes the need for
timely revision and balloting of IEEE
Standard 1547, as well as prompt
adoption of the standard.3! Trade
Associations suggest waiting until after
key industry standards are approved
and the safety and effectiveness of smart
inverter technology is validated. 32
Trade Associations request time to
allow entities to resolve outstanding
concerns such as personnel and asset
safety, as well as the ability to
effectively coordinate protections
systems between the local utility and
interconnecting resources.33 EPRI and
IEEE assert that relevant stakeholders,
including transmission owners and
transmission operators, should engage
with the IEEE Standard 1547 revision
process to ensure that the final
framework and requirements for ride
through can be consistently applied to
meet individual system needs.34

18. Trade Associations claim that the
new ride through capability
requirements are only possible through
smart inverter technology, but point out
that key associated specifications
contained in the reference standards
remain unapproved. Trade Associations
explain that distribution feeders are
often designed as radial feeders that
depend on remote generation to quickly
disconnect when the utility source is
disconnected. According to Trade
Associations, failure to do so may result
in unintentional islands which create
safety hazards for personnel and
customers, as well as liability concerns.
Trade Associations caution that
directing small generation facilities to
ride through disturbances may create
islanding conditions and relaxed
response to fault conditions.

19. Further, Trade Associations claim
that more industry discussion is needed
to ensure that small generators’
interconnections meet the unique
regional utility safety and reliability
concerns before the proposed revisions
to section 1.5.7 of the pro forma SGIA
are adopted. Trade Associations suggest
that the Commission include the issues
in this proceeding in the three regional
technical conferences recommended by
Edison Electric Institute in Docket No.
RM16-6-000.35

30EPRI Comments at 7.

31]d. at 7-8.

32 Trade Associations Comments at 7-8; EPRI
Comments at 7-8.

33 Trade Associations Comments at 7—8.

34 EPRI Comments at 7-8.

35 Trade Associations Comments at 13—14. In
Docket No. RM16-6—-000, the Commission issued a
Notice of Inquiry seeking comment on the need for

20. Trade Associations also suggest
that the Commission explore how
changes made to the pro forma SGIA
often influence state regulations. Trade
Associations note that distribution level
interconnections are broadly supported
by industry standards and company
interconnection rules; and alignment to
pro forma SGIA may be inappropriate
for some state regulations.36

3. Commission Determination

21. As discussed above, we find the
revisions to the pro forma SGIA adopted
herein are necessary to remedy
treatment that is unjust, unreasonable,
and unduly discriminatory and
preferential because there is no
technical or economic basis to require
small and large generating facilities to
follow different requirements in regards
to voltage and frequency ride through.
Our revisions will place similar
requirements on large generating
facilities and small generating facilities
for ride through capabilities. As
discussed above, the NOPR proposal
received widespread support from
commenters. Further, the absence of
ride through requirements for small
generating facilities may have adverse
impacts on the reliability of the electric
grid. We find that the lack of ride
through requirements for small
generating facilities is unduly
discriminatory. This is due to the
increased presence and impact of small
generating facilities, including
distributed energy resources, on the
electric system, that could create
reliability issues if they do not have the
capability to ride through voltage or
frequency disturbances. Further,
improvements in technology, such as
smart inverters, make it economically
feasible for small generating facilities to
ride through voltage and frequency
disturbances. We acknowledge that
some areas have a greater penetration of
distributed resources than others at this
time. Nevertheless, we believe that the
proposed reforms to the pro forma SGIA
are appropriate on an industry-wide
basis now and that deferred action
would not be appropriate.

22. We recognize the work of the IEEE
1547 Working Group, but we determine
that there is a pressing need to establish
ride through capability requirements at
this time because we expect a
continuing increase in penetration of
small generating facilities. The revisions
to the pro forma SGIA that we now
approve will require the small

reforms to its rules and regulations regarding the
provision and compensation of primary frequency
response.

36 Trade Associations Comments at 14.
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generating facility to implement ride
through settings based on a technical
standard established by the
transmission provider.

23. While Trade Associations point
out that IEEE is revising IEEE Standard
1547, the standard does not currently
require ride through capability. We are
acting now to ensure that all affected
jurisdictional small generating facilities
will have the ride through capability, as
allowed by IEEE Standard 1547a.37

24. We are persuaded by the ISO/RTO
Council’s recommendation to add the
“‘as tested” language to section 1.5.7 of
the pro forma SGIA to harmonize the
requirements between the pro forma
SGIA and the pro forma LGIA. Pursuant
to this “‘as tested” language, the
interconnection customer must provide
the successfully completed test results
to the transmission provider in a similar
manner as in section 24.4 of the pro
forma LGIA. We believe that the
addition of “‘as tested” language does
not create an extra burden on either
party to an interconnection agreement
because the pro forma SGIA already
includes testing requirements in section
2.1.38 The ““as tested” language assures
the transmission provider that the
required ride through capability can
actually be performed by the small
generating facility.

25. We hereby adopt new section
1.5.7 of the pro forma SGIA showing the
changes made to the Commission’s
proposal in the NOPR as follows:

1.5.7 The Interconnection Customer shall
ensure “frequency ride through” capability
and ‘““voltage ride through” capability of its
Small Generating Facility. The
Interconnection Customer shall enable these
capabilities such that its Small Generating
Facility shall not disconnect automatically or
instantaneously from the system or
equipment of the Transmission Provider and
any Affected Systems for a defined under-
frequency or over-frequency condition, or an
under-voltage or over-voltage condition, as
tested pursuant to section 2.1 of this
agreement. The defined conditions shall be
in accordance with Good Utility Practice and
consistent with any standards and guidelines
that are applied to other generating facilities
in the Balancing Authority Area on a
comparable basis. . . .

26. We recognize the Trade
Associations’ concern about potential
tension between ride through
requirements and anti-islanding
protection. Ensuring the safety of utility
lineworkers is critically important, and

37 As we also explained in the NOPR, the
Commission’s proposal was not intended to impede
the ongoing efforts of the IEEE 1547 Working
Group, and we reiterate that point here. NOPR, 154
FERC q 61,222 at P 8 n.19.

38 Pro forma SGIA, Section 2.1 “Equipment Test
and Inspection.”

an issue the Commission takes
seriously. Based on our consideration of
the record, we believe that the ride
through requirements adopted herein
are technically and safely achievable. In
particular, we note that this Final Rule
provides significant flexibility for
transmission providers to account for
potential safety and islanding concerns.
For example, the transmission provider
can determine specific ride through
settings needed to address those
concerns so long as those settings are
consistent with Good Utility Practice
and any standards and guidelines
applied to other generating facilities on
a comparable basis.

27. Furthermore, we note that
islanding and personnel safety are not
new issues resulting from this Final
Rule; to the contrary, they will continue
to be important concerns regardless of
the reforms adopted in this Final Rule.
Accordingly, we emphasize the
importance of implementing ride
through requirements through careful
coordination between the
interconnection customer and the
transmission provider, as well as the
utilization of appropriate safety
procedures for utility personnel,
particularly effective and thorough
communication for lineworkers in the
field, when performing remedial actions
following a system disturbance. We
support the continued efforts by
industry to explore innovative ways to
detect island conditions in order to
mitigate the risk of unintentional
islands.

28. In light of our goal to prevent
undue discrimination, we seek to
provide guidelines that will be applied
to generating facilities on a comparable
basis, while allowing for justified
differences on a case by case basis. For
example, if a transmission provider
believes a particular facility has a higher
risk of unintentional islanding due to
specific conditions on that facility, the
revisions to the pro forma SGIA will
permit the transmission provider to
coordinate with the small generating
facility to set ride through settings
appropriate for those conditions, in
accordance with Good Utility Practice
and the appropriate technical standards.
For facilities with a lower risk of
forming an unintentional island, the
transmission provider can implement a
longer ride through requirement, in
accordance with Good Utility Practice
and the appropriate technical standards.
We believe that the flexibility provided
by section 1.5.7 allows for appropriate
ride through requirements while
recognizing the need to address any
safety concerns.

B. Referencing Specific Technical
Standards

1. NOPR Proposal

29. In the NOPR, the Commission
proposed to avoid prescriptive
frequency and voltage ride through
requirements to allow for the
development of appropriate system-
specific standards, noting that the
standards can be based on work
developed by recognized standards
settings bodies, such as IEEE.

2. Comments

30. Commenters request that the
proposed rule contain explicit
references to standards such as the
Reliability Standards and IEEE and UL
standards.3® The ISO/RTO Council
states that Reliability Standards already
provide requirements for coordination
of automatic under-frequency generator
tripping with automatic under-
frequency load shedding programs that
should be incorporated in the new ride
through requirements. The ISO/RTO
Council suggests that the pro forma
SGIA explicitly reference Reliability
Standard PRC-024 (Generator
Frequency and Voltage Protective Relay
Settings) and applicable regional
Reliability Standards as part of the
definition of “Good Utility Practice”
and for the coordination of automatic
generator tripping with automatic load
shedding.4® The ISO/RTO Council also
recommends that the pro forma SGIA
refer to the Reliability Standards and
regional Reliability Standards for
coordination of automatic generator
tripping with automatic load shedding,
and as appropriate, permit individual
transmission providers to also reference
their automatic load-shed program.

31. Commenters assert that specifying
certain technical standards would be
beneficial for consistent enforceability;
specifically, some commenters suggest
that the pro forma SGIA reference IEEE
and UL 1741 standards to describe
“Good Utility Practice.” 4* EPRI and
IEEE comment that failure to harmonize
ride through requirements with the
proposed draft IEEE 1547 requirements
may introduce confusion and ultimately
delay testing and compliance, exposing
the electric system to an increased
reliability risk.42 PNM recognizes that
there are challenges to developing
specific settings applicable to all small
generating facilities.#* However, PNM
states that the Commission should still

39[SO/RTO Council Comments at 7.

40]d. at 6-7.

41 PNM Comments at 3; EPRI Comments at 13;
IEEE Comments at 2.

42 EPRI Comments at 13; IEEE Comments at 2.

43PNM Comments at 2.
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consider documenting some ride
through expectation similar to those
outlined in the LGIA requirements.
PNM requests that the pro forma SGIA
revisions consider a minimum ride
through duration based on fault clearing
times and a minimum voltage. PNM also
requests that the Commission specify
the location where the frequency and
voltage measurements are taken to
comply with the requirements, such as
the point of interconnection.

32. SoCal Edison observes that the
California Public Utilities Commission
(CPUC) has established, through its
retail Rule 21 tariff, smart inverter
requirements for small generators
interconnecting to the distribution
systems of California’s investor owned
utilities, and low/high voltage ride
through and low/high frequency ride
through are part of the new required
capabilities for small generators.+4
SoCal Edison explains that the CPUC
ordered all investor owned utilities “to
seek approval as may be needed for
conforming changes to harmonize their
federal wholesale Tariffs
interconnection specifications with the
revisions to Electric Tariff Rule 21.” 45

3. Commission Determination

33. We are not persuaded by
commenters’ arguments for the need to
reference specific technical standards
and decline to incorporate by reference
any specific standard into the pro forma
SGIA or to specify ride through duration
and voltage and frequency levels. We
therefore decline to modify the NOPR
proposal in this regard.

34. To accommodate the differences
in voltage and frequency ride through
capabilities inherent in the different
generation technologies, we believe that
requiring basic performance
expectations without explicitly
specifying the duration or voltage and
frequency levels allows the flexibility to
apply appropriate ride through settings
with coordination and approval of the
transmission operator. As EPRI and
IEEE note, the ride through requirement
framework in the draft IEEE Standard
1547 is being structured along
“performance categories” that take into
account the technological differences of
various types of small generating
facilities. Once finalized, IEEE Standard
1547 may be used as a technical guide
to meet the requirements adopted
herein. Until revisions to IEEE Standard
1547 are finalized, however,
transmission providers and affected
interconnection customers must
coordinate appropriate alternative

44 SoCal Edison Comments at 3.
45 Id.

frequency and voltage ride through
settings.

35. Furthermore, as a pragmatic
matter, by setting minimum ride
through capability requirements that are
not tied to a specific standard, the
requirements in section 1.5.7 of the pro
forma SGIA would remain applicable
following any updates from IEEE
Standard 1547 or other applicable
standards, without having to modify the
pro forma SGIA each time any such
standard is updated.

36. In response to PNM’s clarification
request, we clarify that the point of
interconnection is the appropriate place
to measure frequency and voltage to
comply with the ride through
requirements.

C. Regional Differences

1. NOPR Proposal

37. The Commission proposed to
permit RTOs and ISOs to seek
“independent entity variations” from
the proposed revisions to the pro forma
SGIA.

2. Comments

38. Multiple commenters support the
Commission’s proposal to permit RTOs
and ISOs to seek “independent entity
variations” from the proposed revisions
to the pro forma SGIA.46

39. Trade Associations request that
the Commission also affirm the ability
of transmission providers that are not
members of RTOs or ISOs to seek
variations from the pro forma SGIA to
ensure consistency with regional
reliability requirements. Trade
Associations explain that differences in
resource penetration and configuration
(such as state renewable portfolio
standards or wind generation in remote
locations) have led to regional reliability
requirements. Trade Associations note
that the Commission recognized in
Order No. 2003 that such regional
reliability requirements might justify
variations to pro forma interconnection
agreements and procedures.4” SoCal
Edison believes that, to the extent that
some regions may need additional time
to implement the proposed ride through
requirements on small generating
facilities, the Commission should grant
such time.48

3. Commission Determination

40. We adopt the NOPR proposal and
permit ISOs and RTOs to seek
“independent entity variations” from

46 Trade Associations Comments at 12—13; SoCal
Edison Comments at 4; ISO/RTO Council
Comments at 6.

47 Trade Associations Comments at 12—13.

48 SoCal Edison Comments at 4.

revisions to the pro forma SGIA.#9 Also,
as proposed in the NOPR, if a
transmission provider seeks a deviation
from section 1.5.7 of the pro forma
SGIA, it must demonstrate that the
deviation is consistent with or superior
to the principles set forth in this Final
Rule.

41. In addition, we clarify that we will
also consider requests for ‘“‘regional
reliability variations,” provided that
such requests are supported by
references to regional Reliability
Standards, explain why these regional
Reliability Standards support the
requested variation, and include the text
of the referenced Reliability
Standards.5? While some regions
currently have greater penetration of
small generation facilities than others,
we are acting now to set a national
minimum ride through capability before
future increases in deployment of small
generation facilities.

IV. Compliance and Implementation

42. Section 35.28(f)(1) of the
Commission’s regulations requires every
public utility with a non-discriminatory
open access transmission tariff OATT
on file to also have an SGIA on file with
the Commission.5?

43. We reiterate that the requirements
of this Final Rule apply to all newly
interconnecting small generating
facilities that execute or request the
unexecuted filing of an SGIA on or after
the effective date of this Final Rule as
well as existing interconnection
customers that, pursuant to a new
interconnection request, execute or
request the unexecuted filing of a new
or modified SGIA on or after the
effective date.

44. We require each public utility
transmission provider that has an SGIA
within its OATT to submit a compliance
filing within 65 days following
publication in the Federal Register.52
The compliance filing must demonstrate
that it meets the requirements set forth
in this proposal.

45. The Commission recently issued
Order No. 827, a final rule in Docket No.
RM16-1-000, directing transmission
providers to submit SGIA revisions

49 See Order No. 792, 145 FERC { 61,159 at P 274
(citing Order No. 2003, FERC Stats. & Regs. { 31,146
at PP 822-827).

50 See id. P 273 (citing Order No. 2006, FERC
Stats. & Regs. 31,180 at P 546).

5118 CFR 35.28(f)(1).

52For purposes of this Final Rule, a public utility
is a utility that owns, controls, or operates facilities
used for transmitting electric energy in interstate
commerce, as defined by the FPA. See 16 U.S.C.
824(e). A non-public utility that seeks voluntary
compliance with the reciprocity condition of an
OATT may satisfy that condition by filing an
OATT, which includes an SGIA.
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related to reactive power requirements
to the Commission.53 Those compliance
filings are due to the Commission on
September 21, 2016. To facilitate
administrative efficiency, we will
require the compliance filings for this
Final Rule and Order No. 827 to be filed
in one combined filing. Once this Final
Rule is published in the Federal
Register, the Commission will provide a
short extension to the compliance dates
in both proceedings such that the
compliance dates are the same.

46. As discussed above, we are not
requiring changes to interconnection
agreements that were executed prior to
the effective date of this Final Rule.
Instead, the requirements of this Final
Rule apply to newly interconnecting
small generating facilities that execute
or request the unexecuted filing of an
interconnection agreement on or after
the effective date. The requirements of
this Final Rule also apply to existing
small generating facilities that, pursuant
to a new interconnection request,
require new or modified
interconnection agreements that are
executed or requested to be filed
unexecuted on or after the effective
date.

47. Some public utility transmission
providers may have provisions in their
existing SGIAs or other document(s)
subject to the Commission’s jurisdiction
that the Commission has deemed to be
consistent with or superior to the pro
forma SGIA or are permissible under the
independent entity variation standard or
regional reliability standard.5¢ Where
these provisions would be modified by
this Final Rule, public utility
transmission providers must either
comply with this Final Rule or
demonstrate that these previously-
approved variations continue to be
consistent with or superior to the pro
forma SGIA as modified by this Final
Rule or continue to be permissible
under the independent entity variation
standard or regional reliability
standard.55

53 Reactive Power Requirements for Non-
Synchronous Generation, Order No. 827, 81 FR
40,793 (Jun. 23, 2016), 155 FERC { 61,277 (2016).

54 See Order No. 792, 145 FERC { 61,159 at P 270.

55 See 18 CFR 35.28(f)(1)(i).

48. We find that transmission
providers that are not public utilities
must adopt the requirements of this
Final Rule as a condition of maintaining
the status of their safe harbor tariff or
otherwise satisfying the reciprocity
requirement of Order No. 888.56

V. Information Collection Statement

49. The following collection of
information contained in this Final Rule
is subject to review by the Office of
Management and Budget (OMB)
regulations under section 3507(d) of the
Paperwork Reduction Act of 1995.57
OMB’s regulations require approval of
certain information collection
requirements imposed by agency
rules.58 Upon approval of a collection of
information, OMB will assign an OMB
control number and expiration date.
Respondents subject to the filing
requirements of this Final Rule will not
be penalized for failing to respond to
this collection of information unless the
collection of information displays a
valid OMB control number.

50. The reforms adopted in this Final
Rule revise the Commission’s pro forma
SGIA in accordance with section
35.28(f)(1) of the Commission’s
regulations.5? This Final Rule applies to
all newly interconnecting small
generating facilities that execute or
request the unexecuted filing of an SGIA
on or after the effective date of this Final
Rule as well as existing interconnection
customers that, pursuant to a new
interconnection request, execute or
request the unexecuted filing of a new
or modified SGIA on or after the
effective date, to ensure frequency ride
through capability and voltage ride

56 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, FERC Stats. & Regs. 31,036, at
31,760-63 (1996), order on reh’g, Order No. 888—
A, FERC Stats. & Regs. { 31,048, order on reh’g,
Order No. 888-B, 81 FERC { 61,248 (1997), order
on reh’g, Order No. 888-C, 82 FERC { 61,046
(1998), aff'd in relevant part sub nom. Transmission
Access Policy Study Group v. FERC, 225 F.3d 667
(D.C. Cir. 2000), aff’d sub nom. New York v. FERC,
535 U.S. 1 (2002).

5744 U.S.C. 3507(d).

585 CFR 1320.11.

5918 CFR 35.28(f)(1).

through capability in accordance with
good utility practice and consistent with
any standards and guidelines that are
applied to other generating facilities in
the balancing authority area on a
comparable basis. The reforms adopted
in this Final Rule would require filings
of SGIAs with the Commission. The
Commission anticipates the revisions
required by this Final Rule, once
implemented, will not significantly
change existing burdens on an ongoing
basis. With regard to those public utility
transmission providers that believe that
they already comply with the revisions
adopted in this Final Rule, they can
demonstrate their compliance in the
filing required 65 days after the effective
date of this Final Rule. The Commission
will submit the proposed reporting
requirements to OMB for its review and
approval under section 3507(d) of the
Paperwork Reduction Act.60

51. While the Commission expects the
revisions adopted in this Final Rule will
provide significant benefits, the
Commission understands that
implementation would entail some
costs. The Commission solicited
comments on the accuracy of provided
burden and cost estimates and any
suggested methods for minimizing the
respondents’ burdens. The Commission
did not receive any comments
concerning its burden or cost estimates.
As explained above, we will require the
compliance filings for this Final Rule
and Order No. 827 to be filed in one
combined filing. We expect that this
will reduce the burden on public utility
transmission providers at the time the
Commission gives notice of the
extension of the compliance date and
requirement to combine compliance
filings.

Burden Estimate: The Commission
believes that the burden estimates below
are representative of the average burden
on respondents. The estimated burden
and cost for the requirements adopted in
this Final Rule follow.61

6044 U.S.C. 3507(d).

61 Commission staff estimates that industry is
similarly situated in terms of hourly cost (wages
plus benefits). Based on the Commission 2016
average cost (wages plus benefits), $74.50/hour is
used.
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FERC 516A REVISIONS IN RM16-8

Annual
Number of number of Total number Average burden Total annual burden
respondents 62 | responses per | of responses (hrs.) & cost ($) hrs. & total annual
respondent per response cost ($)
(1) @) (1)*(2=(3) (4) (3)*(4)=(5)
Conforming SGIA changes to incorporate 118 1 118 | 7.5 hrs.; $558.75 ........ 885 hrs.; $65,932.50
revisions.
TOUAl et nene | ereeseeeeeeenesens | ereeseeneeeeeeeaaea 118 | 7.5 hrs.; $558.75 ........ 885 hrs.; $65,932.50

Cost to Comply: The Commission has
projected the additional cost of
compliance as follows: 63
e Year 1: $65,932.50 for all affected

entities ($558.75/utility)

e Year 2 and subsequent years: $0
After implementation in Year 1, the
reforms proposed in this Final Rule
would be complete.

Title: FERC-516A, Standardization of
Small Generator Interconnection
Agreements and Procedures.

Action: Revision of currently
approved collection of information.

OMB Control No.: 1902—0203.

Respondents for This Rulemaking:
Businesses or other for profit and/or
not-for-profit institutions.

Frequency of Information: One-time
during Year 1.

Necessity of Information: The
Commission adopts changes to the pro
forma SGIA in order to more efficiently
and cost-effectively interconnect
generating facilities no larger than 20
MW (small generating facilities) to
Commission-jurisdictional transmission
systems. The purpose of this Final Rule
is to revise the pro forma SGIA so small
generating facilities can be reliably and
efficiently integrated into the electric
grid and to ensure that Commission-
jurisdictional services are provided at
rates, terms and conditions that are just
and reasonable and not unduly
discriminatory or preferential. This
Final Rule seeks to achieve this goal by
amending the pro forma SGIA to
include new section 1.5.7.

Internal Review: The Commission has
reviewed the changes and has
determined that the changes are
necessary. These requirements conform
to the Commission’s need for efficient
information collection, communication,
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that

62 Number of Applicable Registered Entities.

63 The costs for Year 1 would consist of filing
proposed changes to the pro forma SGIA with the
Commission within 65 days of the effective date of
the final revision plus initial implementation. The
Commission does not expect any ongoing costs
beyond the initial compliance in Year 1.

there is specific, objective support for
the burden estimates associated with the
information collection requirements.

52. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426 [Attention: Ellen
Brown, Office of the Executive Director],
email: DataClearance@ferc.gov, Phone:
(202) 502-8663, fax: (202) 273-0873.

53. Comments on the collection of
information and the associated burden
estimate in the Final Rule should be
sent to the Commission in this docket
and may also be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street NW., Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission], at the
following email address: oira_
submission@omb.eop.gov. Please
reference OMB Control No. 1902-0203
and the docket number of this
rulemaking in your submission.

VI. Regulatory Flexibility Act

54. The Regulatory Flexibility Act of
1980 (RFA) 64 generally requires a
description and analysis of rules that
will have significant economic impact
on a substantial number of small
entities. The RFA does not mandate any
particular outcome in a rulemaking. It
only requires consideration of
alternatives that are less burdensome to
small entities and an agency
explanation of why alternatives were
rejected.

55. The Small Business
Administration (SBA) revised its size
standards (effective January 22, 2014)
for electric utilities from a standard
based on megawatt hours to a standard
based on the number of employees,
including affiliates. Under SBA’s
standards, some transmission owners
will fall under the following category
and associated size threshold: Electric

645 U.S.C. 601-612.

bulk power transmission and control, at
500 employees.6s

56. The Commission estimates that
the total number of public utility
transmission providers that would have
to modify the SGIAs within their
currently effective OATTs is 118. Of
these, the Commission estimates that
approximately 43% are small entities.
The Commission estimates the average
cost to each of these entities will be
minimal, requiring on average 7.5 hours
or $558.75. According to SBA guidance,
the determination of significance of
impact “should be seen as relative to the
size of the business, the size of the
competitor’s business, and the impact
the regulation has on larger
competitors.” 86 The Commission does
not consider the estimated burden to be
a significant economic impact. As a
result, the Commission certifies that the
reforms adopted in this Final Rule
would not have a significant economic
impact on a substantial number of small
entities.

VII. Environmental Analysis

57. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.5” As we stated in the
NOPR, the Commission concludes that
neither an Environmental Assessment
nor an Environmental Impact Statement
is required for the revisions adopted in
this Final Rule under section
380.4(a)(15) of the Commission’s
regulations, which provides a
categorical exemption for approval of
actions under sections 205 and 206 of
the FPA relating to the filing of
schedules containing all rates and

6513 CFR 121.201, Sector 22 (Utilities), NAICS
code 221121 (Electric Bulk Power Transmission and
Control).

66 U.S. Small Business Administration, A Guide
for Government Agencies How to Comply with the
Regulatory Flexibility Act, at 18 (May 2012), https://
www.sba.gov/sites/default/files/advocacy/rfaguide
0512_0.pdf.

67 Regulations Implementing National
Environmental Policy Act, Order No. 486, FERC
Stats. & Regs. 30,783 (1987).
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charges for the transmission or sale of
electric energy subject to the
Commission’s jurisdiction, plus the
classification, practices, contracts and
regulations that affect rates, charges,
classifications, and services.®® The
revisions adopted in this Final Rule
would update and clarify the
application of the Commission’s
standard interconnection requirements
to small generating facilities.

58. Therefore, this Final Rule falls
within the categorical exemptions
provided in the Commission’s
regulations, and as a result neither an
Environmental Impact Statement nor an
Environmental Assessment is required.

VIII. Document Availability

59. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington, DC 20426.

60. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number of this
document, excluding the last three
digits, in the docket number field.

61. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at (202)
502-6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—8371, TTY (202) 502—-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

IX. Effective Date and Congressional
Notification

62. The Final Rule is effective October
5, 2016. However, as noted above, the
requirements of this Final Rule will
apply only to all newly interconnecting
small generating facilities that execute
or request the unexecuted filing of an
SGIA on or after the effective date of
this Final Rule as well as existing
interconnection customers that,
pursuant to a new interconnection
request, execute or request the
unexecuted filing of a new or modified
SGIA on or after the effective date. The

6818 CFR 380.4(a)(15).

Commission has determined, with the
concurrence of the Administrator of the
Office of Information and Regulatory
Affairs of OMB, that this Final Rule is
not a “major rule”” as defined in section
351 of the Small Business Regulatory
Enforcement Fairness Act of 1996. This
Final Rule is being submitted to the
Senate, House, Government
Accountability Office, and Small
Business Administration.

By the Commission.

Issued: July 21, 2016.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

Note: The following Attachment will not
appear in the Code of Federal Regulations.

Appendix A—List of Substantive
Commenters (RM16-8-000)

Bonneville Bonneville Power
Administration

Trade Associations Edison Electric
Institute/ American Public Power
Association/Large Public Power Council/
National Rural Electric Cooperative
Association

EPRI Electric Power Research Institute

Idaho Power Idaho Power Company

[EEE Institute of Electrical and Electronics
Engineers

ISO/RTO Council ISO/RTO Council

NERC North American Electric Reliability
Corporation

PG&E Pacific Gas and Electric Company

Peak Reliability Peak Reliability

PNM Public Service Company of New
Mexico

SoCal Edison Southern California Edison
Company

In addition, Entergy Services, Inc.
submitted non-substantive comments.

[FR Doc. 2016—17843 Filed 7—29-16; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 620
RIN 1205-AB63

Federal-State Unemployment
Compensation Program; Middle Class
Tax Relief and Job Creation Act of
2012 Provision on Establishing
Appropriate Occupations for Drug
Testing of Unemployment
Compensation Applicants

AGENCY: Employment and Training
Administration, Labor.

ACTION: Final rule.

SUMMARY: The Employment and
Training Administration (ETA) of the
U.S. Department of Labor (Department)

is issuing this final rule to establish, for
State Unemployment Compensation
(UC) program purposes, occupations
that regularly conduct drug testing.
These regulations implement the
Middle Class Tax Relief and Job
Creation Act of 2012 (the Act)
amendments to the Social Security Act
(SSA), permitting States to enact
legislation that would allow State UC
agencies to conduct drug testing on UC
applicants for whom suitable work (as
defined under the State law) is available
only in an occupation that regularly
conducts drug testing (as determined
under regulations issued by the
Secretary of Labor (Secretary)). States
may deny UC to an applicant who tests
positive for drug use under these
circumstances. The Secretary is required
under the SSA to issue regulations
determining those occupations that
regularly conduct drug testing.

DATES: Effective Date: This final rule is
effective September 30, 2016.

FOR FURTHER INFORMATION CONTACT:
Suzanne Simonetta, Office of
Unemployment Insurance, ETA, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room S5—4524,
Washington, DC 20210; telephone: (202)
693—-3225 (this is not a toll-free
number); email: simonetta.suzanne@
dol.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On October 9, 2014, The Department
published a Notice of Proposed
Rulemaking (NPRM) concerning
occupations that regularly conduct drug
testing at 79 FR 61013. The Department
invited comments through December 8,
2014.

II. General Discussion of the Final Rule

On February 22, 2012, President
Obama signed the Act, Public Law 112—
96. Title II of the Act amended section
303, SSA, to add a new subsection (1)
permitting States to drug test UC
applicants as a condition of UC
eligibility under two circumstances. The
first circumstance is if the applicant was
terminated from employment with the
applicant’s most recent employer
because of the unlawful use of a
controlled substance. (Section
303(1)(1)(A)(i), SSA.) The second
circumstance is if the only available
suitable work (as defined in the law of
the State conducting the drug testing)
for an individual is in an occupation
that regularly conducts drug testing (as
determined in regulations by the
Secretary). If an applicant who is tested
for drug use under either circumstance
tests positive, the State may deny UC to
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that applicant. On October 9, 2014, the
Department published a Notice of
Proposed Rulemaking (NPRM)
concerning occupations that regularly
conduct drug testing at 79 FR 61013.
The NPRM proposed that occupations
that regularly drug test be defined as
those required to be drug tested in
Federal or State laws at the time the
NPRM was published. The NPRM also
defined key terms:

¢ An “applicant” means an
individual who files an initial claim for
uC.

e “Controlled substance” is defined
by reference to the definition of the term
in Section 102 of the Controlled
Substances Act. (This definition is in
the Act.)

e “‘Suitable work” means suitable
work as defined under the UC law of the
State against which the claim is filed. It
must be the same definition that the
State otherwise uses for determining UC
eligibility based on seeking work or
refusal of work for an initial applicant
for UC.

e Occupation means a position or
class of positions.

¢ “Unemployment compensation” is
defined as ““cash benefits payable to an
individual with respect to their
unemployment under the State law.”
This definition derives from the
definition found in Federal UC law at
Section 3306(h), FUTA.

The Department invited comments
through December 8, 2014. This final
rule defines those occupations that
regularly conduct drug testing as
required by section 303(1)(1)(A)(ii), SSA.
The Department, separately from this
rulemaking, issued guidance
(Unemployment Insurance Program
Letter (UIPL) No. 1-15) to States to
address other issues related to the
implementation of drug testing under
303(1), SSA.

III. Summary of the Comments

Comments Received on the Proposed
Rule

The Department received sixteen (16)
comments (by letter or through the
Federal e-Rulemaking Portal) by the
close of the comment period. Ten (10)
of the comments were from individuals;
one was from an employer advocacy
group; one was from an industry
association; one was from a worker
advocacy group; and three (3) were from
governmental officials or committees.
The Department considered all timely
comments and included them in the
rulemaking record. There were no late
comments.

These comments are discussed below
in the Discussion of Comments. We

address only those comments
addressing the scope and purpose of the
rule, the identification of occupations
that regularly conduct drug testing.
Therefore, comments received
concerning the Department’s previously
issued guidance about drug testing in
UIPL No. 1-15; comments supporting or
opposing drug testing in general; and
comments about drug testing
procedures, the efficacy of drug tests,
and the cost of drug tests, are not
addressed as these issues fall outside
the scope of the statutory requirement
that is the basis for this regulation. We
made one change, discussed below, in
response to the comments.

Discussion of Comments

A number of commenters opposed the
limitation on the list of occupations
requiring drug testing. Three
commenters wrote that limiting the list
of occupations requiring drug testing to
those identified in Federal or State laws
that were in effect on the date of
publication of the NPRM (October 9,
2014) was not appropriate. Of those, one
wrote it was uncertain if future
amendments to the Federal regulations
would incorporate future State law
enactments mandating testing. One
wrote that States would not be given
sufficient time to enact legislation to
add any occupations to the list already
established by Federal or State law, and
the public interest would be served by
a broader interpretation of “regularly
conducting drug testing.” One wrote it
was an unnecessary obstacle to States
using drug screening and testing to
improve the chances that unemployed
workers are ready to return to work.

One commenter wrote that the
limitation was appropriate in order to
provide the ability to assess the cost
effectiveness of implementing drug
testing in the UC program and that to do
otherwise would circumvent the intent
of Congress to limit authority to drug
test to a small pool of workers for
whom, because of their job
requirements, drug testing is directly
related to continued employment. The
commenter asserted it was not the intent
of Congress to cover a more expansive
segment of the workforce, such as those
subject to pre-employment screening.

The Department agrees with the
commenters that the rule should not
limit the list of occupations requiring
drug testing, set forth in the NPRM, to
those identified in specified Federal
laws or those State laws that were in
effect on the date of publication of the
NPRM; thus, this provision is revised in
the final rule to broaden its applicability
as requested by commenters. In a
dynamic economy, occupations change

over time, sometimes rapidly, and new
occupations are created, and it is
important that this rule contain the
flexibility necessary to allow States and
the Federal government to adapt to
those changes. Thus, the regulation has
been expanded to encompass any
Federal or State law requiring drug
testing regardless of when enacted.
Specifically, section 620.3(h) has been
revised to specify that occupations that
regularly conduct drug testing include
any “occupation specifically identified
in a State or Federal law as requiring an
employee to be tested for controlled
substances.” In recognition of the fact
that new federal laws may be enacted
that may require drug testing for other
occupations, and that those occupations
may not necessarily be included in
§620.3(a)—(g), the Department added
“Federal law” to §620.3(h). This
additional change ensures the final rule
is consistent with the policy change
being made in response to the
comments. Additionally, the final rule
eliminates the reference to dates where
the proposed rule referenced State law
and the specified Federal regulations in
§620.3(a)—(g). The Department will
monitor changes in Federal law that
affect the definition of “occupations”
for which drug testing is required and
inform States of any changes through
guidance.

There is no evidence of Congressional
intent for the legislation to permit
testing on any basis other than the plain
language of the statute, i.e., occupations
that regularly test for drugs. However,
the Department agrees that changes to
those occupations for which Federal or
State law require drug testing should be
accommodated by the regulation.

One commenter wrote that the
proposed rule in Section 620.4(a), that
drug testing is permitted only of an
applicant, and not of an individual
filing a continued claim for
unemployment compensation after
initially being determined eligible,
would unduly limit drug testing to only
the period after an applicant files an
initial claim and before the applicant
files a continued claim for
unemployment compensation.

The plain language of Section 303(1),
SSA, limits permissible drug testing to
applicants for UC. “Applicants” are
individuals who have submitted an
initial application for UC. Once
individuals have been determined
eligible to receive UC, they are no longer
applicants for UC. The act of certifying
that certain conditions are met to
maintain eligibility is different than
making an application for UC benefits.
This is illustrated throughout Title III,
SSA. Section 303(h)(3)(B), SSA,
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requiring UC information disclosures to
the Department of Health and Human
Services, and Section 303(i)(1)(A)(ii)),
SSA, requiring UC information
disclosures to the Department of
Housing and Urban Development, both
refer to an individual who “has made
application for” UC, distinguishing
them from an individual who “is
receiving” or “has received” UC.
Similarly, Section 303(d)(2)(B), SSA,
and Section 303(e)(2)(A), SSA, both
refer to a “new applicant” for UC and
then use the term “applicant”
throughout the remainder of the
subsection, signifying that the term is
used to denote only an individual
applying for UC for the first time. Thus,
those provisions clarify that, as used in
Section 303, SSA, an applicant is not a
continuing claimant. Similarly, Section
303(1)(1)(B), SSA, permits the denial of
UC based on the results of a drug test
only to “applicants,” not as a condition
of continued eligibility. As these
provisions demonstrate, “applicant”
refers to an initial claimant, not a
continuing claimant; therefore, the final
rule includes no changes to the
requirements of Section 620.4(a).

Two commenters wrote that the rule
arbitrarily narrows the definition of
“occupations that regularly test for
drugs” so that the potential number of
applicants affected is negligible. They
also noted that businesses regularly
conduct drug testing in occupations
without Federal or State mandate. For
this reason, they believe the definition
“occupations that regularly conduct
drug testing” should include
occupations for which employers
already conduct drug testing outside
those mandated by State or Federal law.

Section 303(1)(1)(A)(ii), SSA, requires
the Secretary to identify those
“occupations,” not employers, that
regularly conduct drug testing. As
explained in the NPRM, whether an
occupation is subject to “regular” drug
testing in private employment was not
chosen as the standard here because it
would be very difficult to implement in
a consistent manner. Drug testing in
occupations where it is not required by
law is not consistent across employers,
across industries, across the States, or
over time; thus, we are unable to
reliably and consistently determine
which occupations require “regular”
drug testing where not required by law.
Even if certain employers do conduct
drug testing for certain occupations
when permitted to do so, that is not
sufficient to show that those
occupations are subject to regular drug
testing because a significant number of
employers may not drug test individuals
working in those occupations. In

addition, those employers who conduct
drug testing when they are not required
by law to do so do not necessarily limit
the testing to applicants or employees
working in a specific occupation. The
determination by an employer to drug-
test all of its employees is not a
determination that all of the
occupations in which its employees fall
are occupations for which drug testing
is appropriate, under the requirements
of this rule, but rather a determination
in keeping with that employer’s beliefs
about its business needs that drug
testing is appropriate for all of its
employees.

The final rule will permit States to
require drug testing for UC eligibility for
occupations that are subjected under
State law to drug testing after the date
of the NPRM publication, which ensures
that there is flexibility for States to
require drug testing for other
occupations, while still providing
predictability and consistency in
identifying in this final rule what
occupations are ‘“regularly” drug tested.
Thus, the Department has not changed
the rule to address this concern.

One commenter wrote that the
proposed rules would impose an
unnecessary burden on the State agency
to determine whether ““suitable work”
in a specific occupation is available in
the local labor market.

The comment appears to
misunderstand the proposed rule,
which requires only that a State use the
same definition of “‘suitable work” for
UC drug testing as otherwise used in
State UC law. The rule does not use the
term ‘“local labor market” when
addressing suitable work. State UC
agencies routinely make eligibility
determinations about availability for
work, search for work, and refusal of
offers of suitable work. Whether work is
available in the local labor market for
UC claimants is one criterion for
determining what constitutes ‘“‘suitable”
work under State UC law in some
States, but this rule does not require it.
For drug testing, section 303(1)(1)(A)(ii),
SSA, provides, as one of the two
permissible reasons for drug testing as a
condition for the receipt of UC, that the
applicant “is an individual for whom
suitable work (as defined under the
State law) is only available in an
occupation that regularly conducts drug
testing . . . ” [Emphasis added.] Thus,
the NPRM required that drug testing is
permitted only if the applicant’s only
suitable work requires it as a condition
of employment. Because the rule’s
definition of “suitable work” allows the
States to apply their own current laws,
the definition of suitable work in the
proposed rule would not impose any

burden on States, and the Department
has not changed the definition in the
final rule.

One commenter wrote that the
proposed rule, by limiting the scope of
permissible drug testing, contradicts
Congressional intent and the practices
of many American businesses and the
best interests of American workers.

The Department drafted the NPRM to
be consistent with the language of the
statute. The scope of drug testing
contemplated in the NPRM is consistent
with the statutory language; there is no
evidence of Congressional intent in the
legislative history which would require
it to be interpreted more broadly than
the Department interprets it in this
regulation. Therefore, the Department
declines to expand the scope of drug
testing in this rule.

IV. Administrative Information

Executive Orders 12866 and 13563:
Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. For a
“significant regulatory action,” E.O.
12866 asks agencies to describe the need
for the regulatory action and explain
how the regulatory action will meet that
need, as well as assess the costs and
benefits of the regulation.? This
regulation is necessary because of the
statutory requirement contained in new
section 303(1)(1)(A)(ii), SSA, which
requires the Secretary to determine the
occupations that regularly conduct drug
testing for the purpose of determining
which applicants may be drug tested
when applying for State unemployment
compensation. OMB has determined
that this rule is “significant” as defined
in section 3(f) of E.O. 12866. Before the
amendment of Federal law to add new
section 303(1)(1), SSA, drug testing of
applicants for UC as a condition of
eligibility was prohibited.

However, the Department has
determined that this final rule is not an
economically significant rulemaking
within the definition of E.O. 12866
because it is not an action that is likely
to result in the following: An annual

1 Executive Order No. 12866, section 6(a)(3)(B).
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effect on the economy of $100 million
or more; an adverse or material effect on
a sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
Tribal governments or communities;
serious inconsistency or interference
with an action taken or planned by
another agency; or a material change in
the budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof. In addition, since the drug
testing of UC applicants as a condition
of UC eligibility is entirely voluntary on
the part of the States, and since Section
303(1), SSA, is written narrowly, the
Department believes that it is unlikely
that many States will establish a testing
program because they will not deem it
cost effective to do so. The Department
sought comment from interested
stakeholders on this assumption. We
received no comments on this topic.

There are limited data on which to
base estimates of the cost associated
with establishing a testing program.
Only one of the two States that have
enacted a conforming drug testing law
issued a fiscal note. That State is Texas,
which estimated that the 5-year cost of
administering the program would be
$1,175,954. This includes both one-time
technology personnel services for the
first year to program the State Ul
computer system and ongoing
administrative costs for personnel. The
Texas analysis estimated a potential
savings to the Unemployment Trust
Fund of $13,700,580 over the 5-year
period, resulting in a net savings of
approximately $12.5 million. The
Department believes it would be
inappropriate to extrapolate the Texas
analysis to all States in part because of
differences in the Texas law and the
requirements in this final rule. The
Department has included this
information about Texas for illustrative
purposes only and emphasizes that by
doing so, it is not validating the
methodology or assumptions in the
Texas analysis. Under the rule, States
are prohibited from testing applicants
for unemployment compensation who
do not meet the narrow criteria
established in the law. The Department
requested that interested stakeholders
with data on the costs of establishing a
state-wide testing program; the number
of applicants for unemployment
compensation that fit the narrow criteria
established in the law; and estimates of
the number of individuals that would
subsequently be denied unemployment
compensation due to a failed drug test
submit it during the comment period.

We received no comments that provided
the requested information.

In the absence of data, the Department
is unable to quantify the administrative
costs States will incur if they choose to
implement drug testing under this rule.
States may need to find funding to
implement a conforming drug testing
program for unemployment
compensation applicants. No additional
funding has been appropriated for this
purpose and current Federal funding for
the administration of State
unemployment compensation programs
may be insufficient to support the
additional costs of establishing and
operating a drug testing program. States
will need to fund the cost of the drug
tests, staff costs for administration of the
drug testing function, and technology
costs to track drug testing outcomes.
States will incur ramp up costs that will
include implementing business
processes necessary to determine
whether an applicant is one for whom
drug testing is permissible under the
law; developing a process to refer and
track applicants referred for drug
testing; and the costs of testing that
meets the standards required by the
Secretary of Labor. States will also have
to factor in increased costs of
adjudication and appeals of both the
determination of applicability of the
drug testing to the individual and of the
resulting determinations of benefit
eligibility based on the test results.

The benefits of the rule are equally
hard to determine. As discussed above,
because permissible drug testing is
limited under the statute and this rule,
the Department of Labor believes that
the provisions will impact a very
limited number of applicants for
unemployment compensation benefits.
Only one State has estimated savings
from a drug testing program in a fiscal
note and the Department cannot and
should not extrapolate results from
those estimates.

Paperwork Reduction Act

The purposes of the Paperwork
Reduction Act of 1995 (PRA), 44 U.S.C.
3501 et seq., include minimizing the
paperwork burden on affected entities.
The PRA requires certain actions before
an agency can adopt or revise a
collection of information, including
publishing a summary of the collection
of information, a brief description of the
need for and proposed use of the
information, and a request for comments
on the information collections.

A Federal agency may not conduct or
sponsor a collection of information
unless it is approved by OMB under the
PRA, and displays a currently valid
OMB control number, and the public is

not required to respond to a collection
of information unless it displays a
currently valid OMB control number.
Also, notwithstanding any other
provisions of law, no person shall be
subject to penalty for failing to comply
with a collection of information if the
collection of information does not
display a currently valid OMB control
number (44 U.S.C. 3512).

The Department has determined that
this final rule does not contain a
“collection of information,” as the term
is defined. See 5 CFR 1320.3(c). The
Department received no comments on
this determination.

Executive Order 13132: Federalism

Section 6 of Executive Order 13132
requires Federal agencies to consult
with State entities when a regulation or
policy may have a substantial direct
effect on the States or the relationship
between the National Government and
the States, or the distribution of power
and responsibilities among the various
levels of government, within the
meaning of the Executive Order. Section
3(b) of the Executive Order further
provides that Federal agencies must
implement regulations that have a
substantial direct effect only if statutory
authority permits the regulation and it
is of national significance.

This final rule does not have a
substantial direct effect on the States or
the relationship between the National
Government and the States, or the
distribution of power and
responsibilities among the various
levels of Government, within the
meaning of the Executive Order. This is
because drug testing authorized by the
regulation is voluntary on the part of the
State, not required.

Unfunded Mandates Reform Act of 1995

This regulatory action has been
reviewed in accordance with the
Unfunded Mandates Reform Act of 1995
(the Reform Act). Under the Reform Act,
a Federal agency must determine
whether a regulation proposes a Federal
mandate that would result in the
increased expenditures by State, local,
or tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any single year. The
Department has determined that since
States have an option of drug testing UC
applicants and can elect not to do so,
this final rule does not include any
Federal mandate that could result in
increased expenditure by State, local,
and Tribal governments. Drug testing
under this rule is purely voluntary, so
that any increased cost to the States is
not the result of a Federal mandate.
Accordingly, it is unnecessary for the
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Department to prepare a budgetary
impact statement.

Plain Language

The Department drafted this final rule
in plain language.

Effect on Family Life

The Department certifies that this
final rule has been assessed according to
section 654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681)
for its effect on family well-being. The
Department certifies that this final rule
does not adversely impact family well-
being as discussed under section 654 of
the Treasury and General Government
Appropriations Act of 1999.

Regulatory Flexibility Act/Small
Business Regulatory Enforcement
Fairness Act

The Regulatory Flexibility Act (RFA)
at 5 U.S.C. 603(a) requires agencies to
prepare and make available for public
comment an initial regulatory flexibility
analysis which will describe the impact
of the final rule on small entities.
Section 605 of the RFA allows an
agency to certify a rule, in lieu of
preparing an analysis, if the proposed or
final rulemaking is not expected to have
a significant economic impact on a
substantial number of small entities.
This final rule does not affect small
entities as defined in the RFA.
Therefore, the rule will not have a
significant economic impact on a
substantial number of these small
entities. The Department has certified
this to the Chief Counsel for Advocacy,
Small Business Administration,
pursuant to the Regulatory Flexibility
Act.

List of Subjects in 20 CFR Part 620

Unemployment compensation.

For the reasons stated in the
preamble, the Department amends 20
CFR chapter V by adding part 620 to
read as follows:

PART 620—OCCUPATIONS THAT
REGULARLY CONDUCT DRUG
TESTING FOR STATE
UNEMPLOYMENT COMPENSATION
ELIGIBILITY DETERMINATION
PURPOSES

Sec.

620.1 Purpose.

620.2 Definitions.

620.3 Occupations that regularly conduct
drug testing for purposes of determining
which applicants may be drug tested

when applying for state unemployment
compensation.

620.4 Testing of unemployment
compensation applicants for the
unlawful use of a controlled substance.

620.5 Conformity and substantial
compliance.

Authority: 42 U.S.C. 1302(a); 42 U.S.C.
503(1)(1)(ii)

§620.1 Purpose.

The regulations in this part
implement section 303(1) of the Social
Security Act (SSA) (42 U.S.C. 503(1)).
Section 303(1), SSA, permits States to
enact legislation to provide for the State-
conducted testing of an unemployment
compensation applicant for the
unlawful use of controlled substances,
as a condition of unemployment
compensation eligibility, if the
applicant was discharged for unlawful
use of controlled substances by his or
her most recent employer, or if suitable
work (as defined under the State
unemployment compensation law) is
only available in an occupation for
which drug testing is regularly
conducted (as determined under this
part 620). Section 303(1)(1)(A)(ii), SSA,
requires the Secretary of Labor to issue
regulations determining the occupations
that regularly conduct drug testing.
These regulations are limited to that
requirement.

§620.2 Definitions.

As used in this part—

Applicant means an individual who
files an initial claim for unemployment
compensation under State law.
Applicant excludes an individual
already found initially eligible and
filing a continued claim.

Controlled substance means a drug or
other substance, or immediate
precursor, included in schedule [, II, 111,
IV, or V of part B of 21 U.S.C. 801 et
seq., as defined in section 102 of the
Controlled Substances Act (Pub. L. 91—
513, 21 U.S.C. 801 et seq.). The term
does not include distilled spirits, wine,
malt beverages, or tobacco, as those
terms are defined or used in subtitle E
of the Internal Revenue Code of 1986.

Occupation means a position or class
of positions. Federal and State laws
governing drug testing refer to the
classes of positions that are required to
be drug tested rather than occupations,
such as those defined by the Bureau of
Labor Statistics in the Standard
Occupational Classification System.
Therefore, for purposes of this
regulation, a position or class of
positions will be considered the same as
an ‘“‘occupation.”

Suitable work means suitable work as
defined by the unemployment
compensation law of a State against

which the claim is filed. It must be the
same definition the State law otherwise
uses for determining the type of work an
individual must seek given the
individual’s education, experience and
previous level of remuneration.
Unemployment compensation means
any cash benefits payable to an
individual with respect to their
unemployment under the State law
(including amounts payable under an
agreement under a Federal
unemployment compensation law.)

§620.3 Occupations that regularly
conduct drug testing for purposes of
determining which applicants may be drug
tested when applying for state
unemployment compensation.

Occupations that regularly conduct
drug testing, for purposes of § 620.4, are:

(a) An occupation that requires the
employee to carry a firearm;

(b) An occupation identified in 14
CFR 120.105 by the Federal Aviation
Administration, in which the employee
must be tested (Aviation flight crew
members and air traffic controllers);

(c) An occupation identified in 49
CFR 382.103 by the Federal Motor
Carrier Safety Administration, in which
the employee must be tested
(Commercial drivers);

(d) An occupation identified in 49
CFR 219.3 by the Federal Railroad
Administration, in which the employee
must be tested (Railroad operating crew
members);

(e) An occupation identified in 49
CFR 655.3 by the Federal Transit
Administration, in which the employee
must be tested (Public transportation
operators);

(f) An occupation identified in 49 CFR
199.2 by the Pipeline and Hazardous
Materials Safety Administration, in
which the employee must be tested
(Pipeline operation and maintenance
crew members);

(g) An occupation identified in 46
CFR 16.201 by the United States Coast
Guard, in which the employee must be
tested (Crewmembers and maritime
credential holders on a commercial
vessel);

(h) An occupation specifically
identified in a State or Federal law as
requiring an employee to be tested for
controlled substances.

§620.4 Testing of unemployment
compensation applicants for the unlawful
use of a controlled substance.

(a) States may conduct a drug test on
an unemployment compensation
applicant, as defined in § 620.2, for the
unlawful use of controlled substances,
as defined in §620.2, as a condition of
eligibility for unemployment
compensation if the individual is one
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for whom suitable work, as defined in
State law, as defined in § 620.2, is only
available in an occupation that regularly
conducts drug testing under § 620.3.
Drug testing is permitted only of an
applicant, and not of an individual
filing a continued claim for
unemployment compensation after
initially being determined eligible. No
State is required to apply drug testing to
UC applicants under this part 620.

(b) A State conducting drug testing as
a condition of unemployment
compensation eligibility as provided in
paragraph (a) of this section may apply
drug testing only to the occupations
listed under § 620.3, but is not required
to apply drug testing to any of them.

(c) State standards governing drug
testing of UC applicants must be in
accordance with guidance, in the form
of program letters or other issuances,
issued by the Department of Labor.

§620.5 Conformity and substantial
compliance.

(a) In general. A State law
implementing the drug testing of
applicants for unemployment
compensation must conform with, and
the law’s administration must
substantially comply with, the
requirements of this part 620 for
purposes of certification under Section
302 of the SSA (42 U.S.C. 502), of
whether a State is eligible to receive
Federal grants for the administration of
its UC program.

(b) Resolving issues of conformity and
substantial compliance. For the
purposes of resolving issues of
conformity and substantial compliance
with the requirements of this part 620,
the following provisions of 20 CFR
601.5 apply:

(1) Paragraph (b) of 20 CFR 601.5,
pertaining to informal discussions with
the Department of Labor to resolve
conformity and substantial compliance
issues, and

(2) Paragraph (d) of 20 CFR 601.5,
pertaining to the Secretary of Labor’s
hearing and decision on conformity and
substantial compliance.

(c) Result of failure to conform or
substantially comply. Whenever the
Secretary of Labor, after reasonable
notice and opportunity for a hearing to
the State UC agency, finds that the State
UC law fails to conform, or that the
State or State UC agency fails to comply
substantially, with the requirements of
title IIT, SSA (42 U.S.C. 501-504), as
implemented in this part 620, then the
Secretary of Labor must notify the
Governor of the State and such State UC
agency that further payments for the
administration of the State UC law will
not be made to the State until the

Secretary of Labor is satisfied that there
is no longer any such failure. Until the
Secretary of Labor is so satisfied, the
Department of Labor will not make
further payments to such State.

Portia Wu,

Assistant Secretary for Employment and
Training, Labor.

[FR Doc. 2016-17738 Filed 7-29-16; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 11 and 101
[Docket No. FDA-2011-F-0171]

RIN 0910-AG56

Food Labeling; Calorie Labeling of
Articles of Food in Vending Machines;
Extension of Compliance Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; extension of
compliance date.

SUMMARY: The Food and Drug
Administration (FDA or we) is
extending the compliance date for
certain requirements in the final rule
requiring disclosure of calorie
declarations for food sold from certain
vending machines. The final rule
appeared in the Federal Register of
December 1, 2014. We are taking this
action in response to requests for an
extension and for reconsideration of the
rule’s requirements pertaining to the
size of calorie disclosures on front-of-
package labeling.

DATES: Effective date: This final rule is
effective December 1, 2016.

Compliance date: The compliance
date for type size front-of-pack labeling
requirements (§ 101.8(b)(2) (21 CFR
101.8(b)(2))) and calorie disclosure
requirements (§ 101.8(c)(2)) for certain
gums, mints, and roll candy products in
glass-front machines in the final rule
published December 1, 2014 (79 FR
71259) is extended to July 26, 2018. The
compliance date for all other
requirements in the final rule (79 FR
71259) remains December 1, 2016.

FOR FURTHER INFORMATION CONTACT:
April Kates, Center for Food Safety and
Applied Nutrition (HFS-820), Food and
Drug Administration, 5001 Campus Dr.,
College Park, MD 20740, 240-402—-2371,
email: april.kates@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of December 1,
2014 (79 FR 71259), we published a
final rule establishing requirements for
providing calorie declarations for food
sold from certain vending machines.
The final rule, which is codified
primarily at § 101.8, will ensure that
calorie information is available for
certain food sold from a vending
machine that does not permit a
prospective purchaser to examine the
Nutrition Facts Panel before purchasing
the article, or does not otherwise
provide visible nutrition information at
the point of purchase. The declaration
of accurate and clear calorie information
for food sold from vending machines
will make calorie information available
to consumers in a direct and accessible
manner to enable consumers to make
informed and healthful dietary choices.
The final rule applies to certain food
from vending machines operated by a
person engaged in the business of
owning or operating 20 or more vending
machines. Vending machine operators
not subject to the rules may elect to be
subject to the Federal requirements by
registering with FDA.

The final rule also specifies how
calories must be declared. In brief,

¢ Vending machine operators do not
have to declare calorie information for
a food if a prospective purchaser can
view certain calorie information on the
front of the package, in the Nutrition
Facts label on the food, or in a
reproduction of the Nutrition Facts label
on the food subject to certain
requirements, or if the vending machine
operator does not own or operate 20 or
more vending machines.

e Calorie declarations must be clear
and conspicuous and placed
prominently, and may be placed on a
sign in, on, or adjacent to the vending
machine, so long as the sign is in close
proximity to the article of food or
selection button.

e The final rule establishes type size,
color, and contrast requirements for
calorie declarations in or on the vending
machines, and for calorie declarations
on signs adjacent to the vending
machines.

e The final rule establishes
requirements for calorie declarations on
electronic vending machines, those
vending machines with only pictures or
names of the food items, and those
vending machines with few choices
(e.g., popcorn machines).

The final rule also requires vending
machine operator contact information to
be displayed for enforcement purposes.

The final rule implements provisions
of section 403(q)(5)(H) of the Federal
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Food, Drug, and Cosmetic Act (the
FD&C Act) (21 U.S.C. 343(q)(5)(H)).

In the preamble to the final rule (79
FR 71259 at 71282 through 71283), we
stated that all covered vending machine
operators must come into compliance
with the rule’s requirements no later
than December 1, 2016.

II. Extending the Compliance Date
A. Introduction

Since we published the final rule in
the Federal Register, several trade
associations have contacted us to state
that the type size requirement for calorie
information on the package, often
referred to as “front-of-pack” or FOP
labeling, presents significant technical
challenges to the packaged food
industry. The trade associations asked
us to amend the type size requirement
for FOP labeling and to provide
additional flexibility for providing
calorie information for gums, mints, and
roll candy (see Refs. 1 and 2).

B. Type Size Requirement for “Articles
of Food Not Covered” (§ 101.8(b)(2))

With respect to FOP labeling,
§101.8(b)(2), states that articles of food
sold from a vending machine are not
“covered vending machine food” if the
prospective purchaser can otherwise
view visible nutrition information,
including, at a minimum the total
number of calories for the article of food
as sold at the point of purchase. The
visible nutrition information must
appear on the food label itself, be clear
and conspicuous and able to be easily
read on the article of food while in the
vending machine, and be in a type size
at least 50 percent of the size of the
largest printed matter on the label and
with sufficient color and contrasting
background to other print on the label
to permit the perspective purchaser to
clearly distinguish the information.

In the preamble to the final rule (79
FR 71259 at 71269 (see comment 16 and
our response)), we discussed how FOP
labeling could be a way to provide
visible nutrition information for articles
of food that are sold from a vending
machine that are not “covered vending
machine food” as interpreted by
§101.8(c). We also noted how some
comments felt that the rule’s type size
requirement was too large, whereas
others stated that the type size would be
too small (79 FR 71259 at 71269). We
explained that specifying the minimum
type size for calorie information on
vending machine food labels will
provide greater clarity for both
compliance and enforcement (id.).

Since the publication of the final rule,
several trade associations indicated that

the type size requirement would make
the calorie declaration very large on
some products and would make label
redesign difficult and/or not practical.
They noted the existence of voluntary
FOP labeling programs whereby calorie
information is presented in a FOP type
size that ranges from 100 to 150 percent
of the size of the “net quantity of
contents” statement on the principal
display panel. They also asked us to
align the compliance date with that for
the Nutrition Facts labeling rule (81 FR
33742, May 27, 2016) so that food
companies can “make all changes to
their food labels, including adding FOP
calorie information, at the same time”
(see Ref. 2). The compliance date for the
Nutrition Facts label rule is July 26,
2018, for manufacturers with $10
million or more in annual food sales.

Consequently, with respect to
§101.8(b)(2), we have decided to extend
the compliance date for certain food
products sold from a glass-front vending
machine that allow prospective
purchasers to view packaged foods
offered for sale. Specifically, if the food
is:
¢ Sold from a glass-front vending
machine that allows prospective
purchasers to view packaged foods
offered for sale;

¢ not a covered vending machine
food within §101.8(b)(2); and

o the label for such packaged foods
provides front-of-package calorie
disclosures that complies with all
aspects of the final vending machine
labeling rule except that the disclosure
is not 50 percent of the size of the
largest print on the label,

then the compliance date for
§101.8(b)(2) is extended to July 26,
2018. This extension of the compliance
date will give us time to consider
whether a revision to § 101.8(b)(2) is
necessary and also give packaged food
manufacturers more time to consider
label redesign issues or, in the case of
products without FOP calorie labeling,
to consider whether to add such
labeling. We emphasize that this
extension is limited to vending machine
operators whose glass-front vending
machines are subject to § 101.8(b)(2) and
where the packaged food has FOP
calorie disclosures that complies with
all aspects of the final vending machine
labeling rule except that the disclosure
is not 50 percent of the size of the
largest print on the label. Thus, a
vending machine operator whose
vending machines dispense packaged
food without FOP labeling or use
electronic displays is not affected by the
extension. Similarly, a vending machine
operator whose vending machines sell

unpackaged food (such as fruit) is not
affected by the extension.

C. Signage for Gums, Mints, and Roll
Candy

With respect to providing calorie
information for gums, mints, and roll
candy, our regulations, at § 101.8(c),
establishes requirements for calorie
labeling for certain food sold from
vending machines. Under
§101.8(c)(2)(1)(C), the calorie
declaration for covered vending
machine food must include the total
calories present in the packaged food,
regardless of whether the packaged food
contains a single serving or multiple
servings. Under § 101.8(c)(2)(ii)(A), the
calorie declarations for covered vending
machine food must be clear and
conspicuous and placed prominently on
a sign in close proximity to the article
of food or selection button so long as the
calorie declaration is visible at the same
time as the food, its name, price,
selection button, or selection number is
visible.

Several trade associations have
disagreed with § 101.8(c)(2) insofar as it
would apply to gums, mints, and roll
candy. The trade associations contend
that gums, mints, and roll candy
suitable for vending machines are not
typically amenable to FOP labeling due
to the limited size of the principal
display panel, and as a result, there are
few options for compliance for these
products. They also describe that in
glass-front vending machines, these
items are often placed together at the
bottom of the machine with limited
space for signage. In addition, the trade
associations have asserted that
providing calories declarations “per
serving” for these items is preferable to
providing calories “per container”,
because consumers typically do not
consume the entire packaged product at
one time, and providing calorie
declarations on a “per serving’’ basis
would be consistent with our serving
size requirements at 21 CFR 101.9. The
trade associations also explained that
these items typically contain
insignificant amounts of all nutrients
and are otherwise exempt from
packaged food nutrition labeling, and
that providing a sign with a range of 0
to 25 calories “per serving” for these
items is sufficient for consumers to
make informed choices (Ref. 1). Based
on these distinct challenges, the trade
associations also suggested that we
amend § 101.8(c)(2) by adding a new
paragraph that would, in effect, provide
an exception for gums, mints, and roll
candies that would allow the use of a
range of calories (such as ““25 calories or
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less/serving”) and the covered vending
machine food:

e Contains at least three servings per
package;

¢ has a “reference amount
customarily consumed” (the portion
size based on the amount the average
person is likely to eat at one time) of 5
grams or less; and

e contains 25 calories or less per
serving.

The trade associations indicated that the
extension would only be for vending
machine operators who, by December 1,
2016, have “interim calorie signage”
that would consist of a single sign in
close proximity to the article of food or
selection button or inside the vending
machine, where the sign states that gum,
mint, and roll candies provide 25
calories or less/serving.

We addressed a similar issue in the
preamble to the final rule (see 79 FR
71259 at 71276 through 71277 (see
comment 24 and our response)) and
explained why the calorie declaration
requirement applies to the entire
package rather than to a serving in the
package. We disagree with the trade
associations’ suggestion that the final
vending machine rule’s serving size
requirement should be consistent with
that in our serving size rule. The
vending machine rule applies to certain
vending machine operators, whereas the
serving size rule applies to food
manufacturers. The statutory authority
behind each regulation also differs; the
vending machine label requirement is
found in section 403(q)(5)(H) of the
FD&C Act, which requires, generally,
that food sold in certain vending
machines disclose the number of
calories contained in food, whereas
section 403(q)(1)(A)(i) of the FD&C Act
requires, with certain exceptions, that
food that is intended for human
consumption and offered for sale bear
nutrition information that provides a
serving size that reflects the amount of
food customarily consumed and is
expressed in a common household
measure that is appropriate to the food.
Section 2(b)(1)(B) of the Nutrition
Labeling and Education Act further
requires the Secretary of Health and
Human Services to issue regulations to
establish standards to define serving
size. Nevertheless, we note that, in the
preamble to the final vending machine
rule, we said we would allow, in
addition to the total calorie declaration
for the food as vended, the voluntary
declaration of calories per serving for
covered vending machine foods (see 79
FR 71259 at 71277). The voluntary
declaration of calories per serving, in
addition to declaration of calories per

container (required by § 101.8(c)(2)),
should accommodate the trade
associations’ desire to disclose the
number of calories per serving.

However, we also are mindful that the
gums, mints, and roll candies
mentioned by the trade associations
tend to be sold in small packages that
do not lend themselves to FOP labeling
and often are located or placed in a
small space in glass-front vending
machines; the small space may limit the
size of any sign(s) that would disclose
calorie information for each gum, mint,
or roll candy. For example, we are
aware that some glass-front vending
machines may have trays that are
different sizes; the tray width for bags of
potato chips is larger than the tray
width for a roll of mints or hard candies
or for a small package of gum. The
smaller tray size for gums, mints, and
roll candy may make it difficult to add
information, inside the vending
machine, beyond the product’s price
and selection number. Therefore, we are
extending the compliance date for
§101.8(c)(2) to July 26, 2018, so that we
may consider this issue further. This
extension of the compliance date is
limited to:

¢ Gums, mints, and roll candy sold in
packages that are too small to bear FOP
labeling and where the gums, mints, and
roll candy are located in a small space
within a glass-front vending machine
that allows prospective purchasers to
view packaged foods offered for sale;

o the space within the glass-front
vending machine holding the gum,
mints, and roll candy is so small such
that it is not practicable to provide
calorie information under each gum,
mint, or roll candy; and

o the glass-front vending machine
also does not or is not capable of
providing calorie information
electronically.

This limited change in the
compliance date for § 101.8(c)(2) will
give us time to consider issues relating
to signage and vending machine design
and give vending machine operators
some flexibility in their disclosure of
calorie information for gums, mints, and
roll candies in small packages. In the
interim, so consumers can make
informed choices, we encourage
vending machine operators to provide
calorie information through a sign in
close proximity to the gums, mints, and
roll candy inside the vending machine
that states the gums, mints, and roll
candies provide “X” calories or less/
serving, where X represents the value of
the largest number of calories per
serving for the gums, mints, and roll
candies. We emphasize that this
extension does not extend to other

products in glass-front vending
machines or glass-front vending
machines that are capable of providing
information electronically, nor does it
extend to other types of vending
machines. We also emphasize that the
limited compliance date extension for
§101.8(c)(2) is intended to give vending
machine operators more flexibility in
providing calorie information for gums,
mints, and roll candy in glass-front
vending machines where those gums,
mints, and roll candy are located or
placed in a small space such that it is
not practicable to provide calorie
information under each gum, mint, or
roll candy. Our final rule already gives
vending machine operators other ways
to comply with the calorie disclosure
requirement; for example, vending
machine operators can provide calorie
declarations on a sign adjacent to the
vending machine (see
§101.8(c)(2)(ii)(C)).

III. Economic Analysis of Impacts

We have examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4). Executive Orders
12866 and 13563 direct us to assess all
costs and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). We have
developed a comprehensive Economic
Analysis of Impacts that assesses the
impacts of this final rule (Ref. 3). We
believe that this final rule is not a
significant regulatory action as defined
by Executive Order 12866.

The Regulatory Flexibility Act
requires us to analyze regulatory options
that would minimize any significant
impact of a rule on small entities.
Because the final rule changes the
compliance date for § 101.8(b)(2) and
(c)(2), under the limited circumstances
described in this document, from
December 1, 20186, to July 26, 2018, we
certify that the final rule will not have
a significant economic impact on a
substantial number of small entities.

The Unfunded Mandates Reform Act
of 1995 (section 202(a)) requires us to
prepare a written statement, which
includes an assessment of anticipated
costs and benefits, before issuing “any
rule that includes any Federal mandate
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 or more (adjusted
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annually for inflation) in any one year.’
The current threshold after adjustment
for inflation is $146 million, using the
most current (2015) Implicit Price
Deflator for the Gross Domestic Product.
This final rule would not result in an
expenditure in any year that meets or
exceeds this amount.

IV. Paperwork Reduction Act of 1995

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

V. Analysis of Environmental Impact

We have determined under 21 CFR
25.30(k) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VI. References

The following references are on
display in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852, and are
available for viewing by interested
persons between 9 a.m. and 4 p.m.,
Monday through Friday; they are also
available electronically at http://
www.regulations.gov.

1. Letter from Karin F. R. Moore, Vice
President and General Counsel, Grocery
Manufacturers Association, to Susan
Mayne, Ph.D., Director, Center for Food
Safety and Applied Nutrition, dated
March 31, 2016.

2. Letter from Karin Moore, Senior Vice
President and General Counsel, Grocery
Manufacturers Association, to Susan
Mayne, Ph.D., Director, Center for Food
Safety and Applied Nutrition, dated June
26, 2016.

3. Economics Staff, Office of Planning, Office
of Policy, Planning, Legislation, and
Analysis, Office of the Commissioner,
Food and Drug Administration, “Food
Labeling; Calorie Labeling of Articles of
Food in Vending Machines; Extension of
Compliance Date,” dated July 2016.

Dated: July 27, 2016.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2016—18140 Filed 7-29-16; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Part 1241

[Docket No. ONRR-2012-0005; DS63644000
DR2PS0000.CH7000 167D0102R2]

RIN 1012-AA05
Amendments to Civil Penalty
Regulations

AGENCY: Office of the Secretary, Office
of Natural Resources Revenue, Interior.
ACTION: Final rule.

SUMMARY: This rule amends the Office of
Natural Resources Revenue (ONRR)
civil penalty regulations by expanding
the regulations to all Federal mineral
leases onshore and on the Outer
Continental Shelf (OCS), to all
Federally-administered mineral leases
on Indian Tribal and individual Indian
mineral owners’ lands, and to all
easements, rights of way, and other
agreements on the OCS; incorporating
the civil penalty inflation adjustments
pursuant to the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (the 2015 Act); clarifying
and simplifying existing regulations for
issuing a Notice of Noncompliance
(NONCQ), Failure to Correct Civil Penalty
Notice (FCCP), and Immediate Liability
Civil Penalty Notice (ILCP); and
providing notice that ONRR will post
matrices for civil penalty assessments
on its Web site.

DATES: Effective Date: August 31, 2016.
FOR FURTHER INFORMATION CONTACT: For
comments or questions on procedural
issues, contact Armand Southall,
Regulatory Specialist, by telephone at
(303) 231-3221 or email to
armand.southall@onrr.gov. For
questions on technical issues, contact
Geary Keeton, ONRR Chief of
Enforcement, by telephone at (303) 231—
3096 or email to geary.keeton@onrr.gov.
SUPPLEMENTARY INFORMATION:

I. Background

ONRR is amending its civil penalty
regulations.

On May 13, 1999, the Department of
the Interior (Department) published a
final rule (64 FR 26240) in the Federal
Register (FR) governing Minerals
Management Service (MMS) Minerals
Revenue Management (MRM) issuance
of notices of noncompliance and civil
penalties.

On May 19, 2010, the Secretary of the
Department (Secretary) reassigned
MMS’s responsibilities to three separate
organizations. As part of this
reorganization, the Secretary renamed

MMS’s MRM to ONRR and transferred
it to the Assistant Secretary of Policy,
Management and Budget. This change
required the reorganization of title 30 of
the Code of Federal Regulations (30
CFR). In response, ONRR published a
direct final rule on October 4, 2010 (75
FR 61051), to establish a new chapter
XII in 30 CFR; to remove certain
regulations from Chapter II; and to
recodify these regulations in the new
Chapter XII. Therefore, all references to
ONRR in this rule include its
predecessor MRM, and all references to
30 CFR part 1241 in this rule include
former 30 CFR part 241.

II. Notice of and Comments on the
Proposed Amendments

On May 20, 2014, ONRR published a
Notice of Proposed Rulemaking (79 FR
28862) to amend ONRR’s civil penalty
regulations. In the preamble of the
proposed rule, ONRR invited comments
on all aspects of the proposed rule,
including (1) the amount of the
proposed processing fee for a hearing
request, payment by Electronic Funds
Transfer, and the form of identification
to include with the fee; (2) the effect
that the proposed processing fee could
have on the filing of hearing requests;
(3) the procedure to allow a motion for
summary decision to be filed at any
time after the case is referred to the
Departmental Cases Hearings Division
(DCHD), including before discovery
commences; (4) whether industry
should have the burden of showing by
a preponderance of the evidence that it
is not liable or that the penalty amount
should be reduced; (5) whether the
accrual of a penalty during the hearing
process could be stayed; and (6) the
definition of the term “knowingly or
willfully.”

The proposed rulemaking provided
for a 60-day comment period, which
ended on July 21, 2014. During the
public comment period, ONRR received
19 written comments: 11 responses from
members of industry, 7 responses from
industry trade groups or associations,
and 1 response from the Jicarilla Apache
Nation.

ONRR has carefully considered all of
the public comments that we received
during the rulemaking process. We
hereby adopt final regulations governing
the application, assessment, and
issuance of and request for hearing on
a NONC, FCCP, and ILCP. These
regulations will apply prospectively to a
NONC, FCCP or ILCP issued on or after
the effective date that we specify in the
DATES section of this preamble.

This final rule reflects revisions to the
proposed rule. Also, consistent with the
proposed rule, it amends the current
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ONRR regulations to (1) apply the
regulations to all Federal mineral leases
onshore and on the OCS, to all
Federally-administered mineral leases
on Indian Tribal and individual Indian
mineral owners’ lands, and to all
easements, rights of way, and other
agreements on the OCS; (2) incorporate
the civil penalty inflation adjustments
made pursuant to the 2015 Act; (3)
clarify and simplify the existing
regulations for issuing a NONC, FCCP,
and ILCP; and (4) provide notice that
ONRR will post matrices for civil
penalty assessments on its Web site. The
maximum civil penalty amounts for
ONRR penalties under 30 U.S.C.
1719(a)—(d) were established in 1983 in
the Federal Oil and Gas Management
Act (FOGRMA). The civil penalties were
not subsequently adjusted for inflation.
The proposed rule, published on May
20, 2014 [79 FR 28862], adjusted the
civil penalty amounts by 10 percent
pursuant to the Federal Civil Penalties
Inflation Adjustment Act of 1990 (Pub.
L. 101-410) (Inflation Adjustment Act).
However, on November 2, 2015, the
President of the United States signed
into law the Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (Sec. 701 of Pub. L. 114-74)
(the 2015 Act), which further amended
the Inflation Adjustment Act. The 2015
Act required Federal agencies to adjust
each civil penalty amount with an
initial catch-up adjustment through an
interim final rulemaking. The 2015 Act
also requires Federal agencies to make
annual inflation adjustments. In
accordance with the 2015 Act, in a
separate interim final rule, ONRR
replaced the established 1983 maximum
civil penalty amounts for each of the
four established civil penalty tiers
specified in 30 U.S.C. 1719(a)-(d).
Therefore, the maximum civil penalty
amounts in this final rule are greater
than the amounts in the proposed rule
because this final rule incorporates the
adjustments made pursuant to the 2015
Act. Also, this final rule reflects other
non-substantive technical changes and
additions made to the proposed rule for
the purpose of clarity. We discuss the
revisions and amendments in more
detail below.

A. General Comments

The majority of commenters
expressed opposition to the proposed
rule. The general comments fall into two
categories: (1) The proposed rule is at
odds with the FOGRMA civil penalty
hierarchy, and (2) the proposed rule
denies due process.

1. The Proposed Rule Is at Odds With
the FOGRMA Civil Penalty Hierarchy

Public Comment: Industry contends
that the proposed rule expands the
definitions of statutory terms,
establishes too lenient of standards for
agency notification to industry
members, and seeks to invent new
knowing or willful violations. Industry
further contends that Congress did not
authorize ONRR to impose broad-
ranging knowing or willful civil
penalties entirely at ONRR’s discretion.
Rather, Congress established a
purposeful hierarchy of civil penalties.

ONRR Response: We include language
in the preamble of this final rule that
clarifies ambiguities and simplifies the
processes for issuing and contesting a
NONC, FCCP, and ILCP. We may issue
either a NONC or ILCP, depending upon
the type of violation we discover and
whether it is knowing or willful. We
acknowledge that FOGRMA does not
expressly define some statutory terms,
such as “knowingly or willfully,”
“submits,” or “‘maintains.” Therefore,
we clarify these terms as they relate to
royalty and production information,
collection, and management. We do not
believe that the definitions expand on or
redefine these terms, but rather clarify
the terms to minimize ambiguity. We do
not understand what industry means by
a broad-ranging knowing or willful civil
penalty. Congress authorized the
Secretary to impose civil penalties for
the specific violations identified in 30
U.S.C. 1719. The burden of proof lies
with us to prove, by a preponderance of
the evidence, the fact of the violation
and the basis of the amount of the civil
penalty.

2. The Proposed Rule Denies Due
Process

Public Comment: Industry asserts that
the proposed rule would deprive a
lessee of due process, including (1)
precluding a lessee’s statutory right to a
full hearing on the record before an
administrative law judge (ALJ), (2)
preventing them from obtaining a stay of
penalty accrual pending appeal of a
FCCP or ILCP, and (3) unfairly shifting
the adjudicatory role from an
independent arbiter—an ALJ—to the
agency that issued the contested civil
penalty.

ONRR Response: We address industry
concerns regarding due process under
Specific Comments on 30 CFR part
1241—Penalties.

B. Specific Comments on 30 CFR Part
1241—Penalties

1. Definitions and Standards

a. The Proposed Definition of the Term
“Maintains” Is Invalid

Public Comment: ONRR received 13
comments stating that the definition of
“maintains” in proposed 30 CFR 1241.3
is invalid because it imposes liability
under 30 U.S.C. 1719(d)(1) for failing to
ensure the continued accuracy of
information after it is provided to ONRR
for a data system or other official record.
Industry’s position is that the proposed
definition of “maintains” makes two
changes, exposing a lessee to potentially
limitless liability for a knowing or
willful violation under 30 U.S.C.
1719(d)(1). First, the proscribed conduct
of knowingly or willfully maintaining
false, inaccurate, or misleading
information is converted from an
affirmative act to the passive act or non-
action of failing to correct information.
Second, the duty to maintain is made
applicable to external information; in
other words, information already
provided to ONRR. Industry emphasizes
that the term “maintains’ applies only
to a lessee’s internal preservation of its
own records for agency review or
inspection. Industry notes that
FOGRMA does not define “maintains”
and that the proposed definition would
elevate 30 U.S.C. 1719(a) and (b)
violations to a 30 U.S.C. 1719(d)(1)
violation, which is not FOGRMA'’s
intent. Industry further contends that,
under the proposed definition, a lessee
who is given prior notice of an
inadvertent error will be subject to a
knowing or willful civil penalty, which
is reserved for a violation without prior
notice.

Additionally, industry comments that
the proposed 30 CFR 1241.3 and the
preamble contain undefined “critical
operative terms,” resulting in no
guidance for a lessee. For example,
industry contends that the proposed
rule expands the scope of “maintains”
because ONRR may pursue a knowing
or willful violation under 30 U.S.C.
1719(d)(1) if a lessee receives ‘“‘an email,
preliminary determination letter, . . . or
any other written communication”
identifying a violation and fails to
correct the violation. Industry contends
that this would violate a lessee’s due
process rights because a lessee cannot
appeal any communication that is not
an order.

ONRR Response: Under 30 CFR
1210.30 each reporter/payor must
submit accurate, complete, and timely
information to ONRR according to the
requirements. If you discover an error in
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a previous report, you must file an
accurate and complete amended report
within 30 days of your discovery. The
burden falls on us to prove that the
alleged violator knew that the incorrect
information existed on our data
system—and the incorrect information
remained uncorrected on our data
system—or that the violator acted with
reckless disregard or deliberate
ignorance to the same.

Industry asserts that FOGRMA uses
the term “maintains” to refer
exclusively to industry’s internal
recordkeeping. We conclude that
“maintains’ refers to both a party’s
internal records and to external
information that the party submitted
into our industry-fed recordkeeping
system. FOGRMA recognizes the
importance of accuracy in this system,
as evidenced by 30 U.S.C 1711, which
mandates an accurate royalty
accounting system. The statutory
obligation to ensure the full and proper
collection of a royalty owed for the
production and sale of a Federal royalty-
bearing resource depends on the
accuracy of the information that a party
reports.

In Statoil USA E&P, Inc. v. ONRR, 185
IBLA 302 (Apr. 29, 2015) (on
interlocutory review of summary
judgment ruling), the Interior Board of
Land Appeals (IBLA) affirmed ALJ
Harvey C. Sweitzer’s conclusion that
found the term “maintains” applies to
information regarding royalty
computation and payment within a
party’s internal recordkeeping system
and to such information that a party has
reported to us. Id. at 314. The IBLA
concluded that, when a party has
already submitted a report to us and
later comes to know, whether through a
party’s own efforts or notice from us,
that the report is inaccurate and then
fails to correct the report on time, that
party has knowingly or willfully
maintained inaccurate information and
ONRR may assess a civil penalty under
30 U.S.C. 1719(d)(1). Id. at 315.
Moreover, a party’s due process rights
are not violated because they may
challenge the ILCP through the hearing
process.

b. The Proposed Definition of the Term
“Submits” Is Invalid

Public Comment: ONRR received 10
comments asserting that the definition
of “submits” in proposed 30 CFR 1241.3
is invalid. Industry asserts that ONRR’s
definition overreaches and directly
“contradicts the knowing or willful
standard within 30 U.S.C. 1719(d) and
is unlawful” because it bypasses the
lower hierarchy violations set out in 30
U.S.C. 1719(a) and (b). Additionally,

industry contends that proposed 30 CFR
1241.60(b)(2) is unclear. It describes
what information may be used as
evidence of a knowing or willful
violation, including lessee notification
of a violation via a communication that
is not an appealable order followed by
correction of the violation and
commission of “substantially the same
violation in the future.” Industry
contends that the quoted phrase is
unclear because ONRR does not
explicitly define what type of violation
is “‘substantially the same.” Further,
industry argues that ONRR should not
be able to invoke the knowing or willful
standard based on a communication that
“does not even rise to the level of an
appealable order.”

ONRR Response: The term
“knowingly or willfully” is not defined
in FOGRMA, which is why we are
clarifying the term in the regulation.
Reporting requirements are already
defined in 30 CFR part 1210 and
elsewhere; therefore, we can reasonably
expect that information submitted to an
ONRR system or representative will
conform to those requirements. A party
holding an interest in a Federal or
Indian property must submit
information that is correct, accurate, and
not misleading. Furthermore, we are not
required to prove “specific intent” to
defraud, only that a party submitting
false, inaccurate, or misleading
information did so with actual
knowledge, deliberate ignorance, or
reckless disregard.

The proposed regulation did not
explicitly define what constitutes
“substantially the same” violation. For
clarity the term “‘substantially’”” was
removed from the final rule. ONRR will
consider, on a case-by-case basis, a
party’s history of noncompliance for the
purpose of determining the appropriate
amount of the civil penalty. Although
30 U.S.C. 1719(d)(1), as amended by the
2015 Act, allows for a penalty
assessment “‘of up to $58,871 per
violation for each day such violation
continues,” we rarely exercise our right
to issue a penalty of this magnitude.
FOGRMA provides that submission
violations require no prior opportunity
to correct before a civil penalty is
issued. Therefore, industry’s argument
that we should issue an appealable
order before issuing the civil penalty is
inconsistent with FOGRMA'’s clear
language.

c. The Proposed Definition of the Term
“Knowingly or Willfully” is Invalid

Public Comment: ONRR received six
comments from industry stating that the
definition of the term “knowingly or
willfully”” in proposed 30 CFR 1241.3 is

invalid because ONRR is defining
“knowingly or willfully”” to mean gross
negligence, which is too low of a
standard. Industry states that gross
negligence requires ONRR to “show that
a person has ‘failed to exercise even that
care which a careless person would
use.”” Industry argues that “ONRR cites
no legal authority for equating ‘knowing
or willful’ under FOGRMA with ‘gross
negligence.””

ONRR Response: In 30 CFR 1241.3 of
the final rule, the definition of the term
“knowingly or willfully”” includes
acting—or failing to act, as applicable—
in reckless disregard of the facts
surrounding the event or violation.
Industry equates reckless disregard with
gross negligence. Regardless of whether
the terms are equivalent, the application
of the reckless disregard standard is
consistent with a recent ruling issued by
AL]J Sweitzer in Cabot Oil & Gas
Corporation, Case No. CP11-016 (DCHD
June 5, 2015). ALJ Sweitzer held that the
term “willfully” in 30 U.S.C. 1719
includes acts undertaken with reckless
disregard. Further, AL] Sweitzer
suggested that gross negligence may
support a finding that the conduct is
“willful.” Consequently, the reckless
disregard standard is an appropriate
standard to measure a knowing or
willful violation.

d. The Proposed ‘“Mens Rea’”” Standard
Is Insufficient

Public Comment: ONRR received 12
comments from industry stating that the
“mens rea’”’ standard of gross negligence
in the definition of the term “knowingly
or willfully” in proposed 30 CFR 1241.3
is too low of a standard for a 30 U.S.C.
1719(d) violation. Conduct that violates
30 U.S.C. 1719(d) is also criminally
punishable under 30 U.S.C. 1720.
Industry mentions that “willfully”” can
signify two different “mens rea”
depending on whether it is being used
in civil or criminal law. Industry argues
that ONRR is improperly patterning the
“mens rea’’ requirements for 30 U.S.C.
1719(d) on the lower civil “mens rea”
requirements of the False Claims Act,
despite the fact that a 30 U.S.C. 1719(d)
violation is also punishable criminally.

The False Claims Act defines
“knowing” to include reckless
disregard. Because FOGRMA makes no
mention of reckless disregard, industry
contends that FOGRMA requires the
government to prove criminal ‘““mens
rea” to establish liability. “ONRR’s
Proposed Rule also fails to acknowledge
that the “knowing or willful” standard
in §1719(d) is unique and must also
warrant criminal liability under § 1720,”
which would undercut Congress’
hierarchy penalty system already
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established in FOGRMA and conflict
with established principles of law.

ONRR Response: The proposed
definition of the term “knowingly or
willfully” is consistent with the history
and purpose of FOGRMA. Congress was
concerned by reports from the U.S.
General Accounting Office (GAO, now
the U.S. Government Accountability
Office) discussing the government’s
failure to collect royalties for oil and gas
leases on Federal and Indian lands and
the theft of oil and gas from those leases.
The Secretary appointed the Linowes
Commission (Commission) to address
GAQO’s claims. The Commission found
numerous deficiencies, concluding that
“the industry is essentially on an honor
system.” In response, Congress passed
FOGRMA and empowered the Secretary
with the authority to impose a civil
penalty to guard against a FOGRMA
violation. When Congress established
the tiered system of penalties, Congress
stated that “‘a balance must be struck
between the need to deter violations of
the Act and the need to avoid a situation
in which exposure to very severe
penalty liability for relatively minor or
inadvertent violations of necessarily
complex regulations becomes a major
disincentive to produce oil or gas from
lease sites on Federal or Indian lands.”

Though FOGRMA does not define the
term ‘““knowingly or willfully,”” courts
generally do not dispute the meaning of
the term “knowingly,” which denotes
actual knowledge or intentional
blindness. However, the term “willfully””
may signify two different standards
depending on whether it is being used
in criminal or civil law. The IBLA
considered the meaning of the term
“willful” in Meridian Oil, Inc., 147 IBLA
211 (1999), in the context of a civil
penalty proceeding. The IBLA
concluded that the term “willfulness”
can be demonstrated through reckless
disregard as to whether a violation is
occurring. In Cabot Oil, ALJ Sweitzer
addressed whether the criminal law
mens rea standard for the term
“willfully”’ should apply to knowing or
willful violations under 30 U.S.C. 1719.
ALJ Sweitzer concluded that “Congress
intended the civil mens rea of reckless
disregard for the law should be applied
. . . to willful violations under 30
U.S.C. 1719. Thus, the final rule’s
definition of the term “knowingly or
willfully” is in accordance with
administrative rulings interpreting the
term, and does not violate FOGRMA’s
hierarchical penalty system.

Industry HEO commented that our
proposed rule would improperly create
criminal exposure for an individual who
does not have the requisite “mens rea”
for criminal conduct. The Supreme

Court considered a similar argument
made in Safeco Insurance Co. of
America v. Burr, 551 U.S. 47, 56—60
(2007), in which Safeco claimed that the
word “willfully” in the civil provision of
the Fair Credit Reporting Act (FCRA)
cannot include recklessness because the
criminal penalty provisions of the FCRA
are triggered by actions that are engaged
in knowingly and willfully. The
Supreme Court disagreed, stating that “

. . in the criminal law, ‘willfully’
typically narrows the otherwise
sufficient intent, making the
government prove something extra, in
contrast to its civil-law usage, giving the
plaintiff a choice of mental states to
show in making a case for liability.”
Safeco Ins. Co., 551 U.S. at 60. ONRR
recognizes the different standards for
civil and criminal actions and will
apply the civil standard for each civil
penalty brought under 30 U.S.C. 1719.

The proposed 30 CFR 1241.75 notes
that the United States may pursue a
criminal penalty if a party committed an
act for which a civil penalty is provided
in 30 U.S.C. 1719(d) and 30 CFR
1241.60(b)(2). The proposed 30 CFR
1241.75 was intended to clarify and
explain the application of 30 U.S.C.
1719(d) in a civil context. However,
after further consideration, we do not
believe that it is necessary to provide a
regulation to discuss criminal
prosecution. Therefore, 30 CFR 1241.75
is removed from the final rule. The
removal of 30 CFR 1241.75 in no way
limits our ability to refer a violation for
criminal prosecution under 30 U.S.C.
1720 or another statute.

e. “Strict Vicarious Liability” of a
Lessee for the Act and Knowledge of Its
Employee or Agent Is Untenable

Public Comment: ONRR received nine
comments from industry contending
that proposed 30 CFR 1241.60(b)(2)
untenably imposes “strict vicarious
liability’” on a lessee for the act and
knowledge of its employee or agent. The
proposed section describes what
information we may use as evidence of
a knowing or willful violation,
including ““the acts and failures to act of
[a lessee’s] employees and agents.”
Industry opposes “strict vicarious
liability”” because ONRR would hold a
lessee responsible for the knowledge of
all its employees, even for a matter
beyond the scope of the employee’s
“employment, experience or
responsibility.” Further, industry notes
that a “specific intent criminal-type
standard” cannot be imputed to a
corporation where an employee acts
without apparent authority and outside
of the scope of his or her
responsibilities.

Industry states that ONRR is relying
on the “strict vicarious liability”
standards in the False Claims Act which
imposes “strict vicarious liability” on a
corporation for the act and knowledge of
its employee. Industry contends that
ONRR cannot apply those standards to
FOGRMA because they are two entirely
different statutes. Industry states that
ONRR must conduct a case-by-case
evaluation of the relevant factors and
may impute liability to the corporation
only if the agent’s culpable act or
knowledge is material to the agent’s
duties. Industry also states that, under
FOGRMA, a lessee may designate an
agent for a royalty related matter and
that ONRR recognizes such designation
when a company fills out and submits
an Addressee of Record Designation for
Service of Official Correspondence
(form ONRR-4444). Industry states that
the proposed regulation would
circumvent an otherwise orderly system
in which liability should only be
imputed for an act or knowledge of a
designated agent. Industry contends that
it would be unfair to “strictly and
vicariously”” impose a large civil penalty
on a lessee under proposed 30 CFR
1241.60(b)(2) if a lessee fails to comply
with any communication that ONRR
sends to any company employee.
Industry likewise contends that it is
unfair to impose a civil penalty if ONRR
fails to send official correspondence to
the designated person by authorized
means.

ONRR Response: The proposed
definition of the term “knowingly or
willfully”” includes a situation where a
corporation or individual in a
corporation acts with actual knowledge,
as well as a situation where the
corporation acts with deliberate
ignorance or reckless disregard. By
holding the corporation vicariously
liable for the employee’s actions, the
final rule deters management from
recklessly disregarding or deliberately
ignoring the actions of an employee or
agent. To avoid the possibility of a civil
penalty, a company must exercise
sufficient quality control and
management oversight to ensure that it
reports and pays correctly. The
principle that a company can be held
liable for the conduct of its agent or
employee acting under apparent or
actual authority, regardless of the actual
knowledge of corporate management, is
especially applicable in a civil penalty
case brought under FOGRMA. A
corporation acts through its employee
and empowers its employee to conduct
business on its behalf. In dealing with
us, a corporation designates an
employee as a point of contact using
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form ONRR—4444. See 30 CFR part
1218, subpart H. A corporate employee
who is designated or in regular contact
with us, is an agent with the actual or
apparent authority to communicate on
behalf of, and bind, the corporation.
And we reasonably and necessarily rely
on the agent’s authority to speak for the
corporation. Further, relevant case law
holds that knowledge of a non-
managerial employee is imputed to a
corporation regardless of the principal’s
or management’s actual knowledge. See,
for example, United States v.
Shackelford, 484 F. Supp. 2d 669 (E.D.
Mich. 2007) (“‘Shackelford”) (False
Claims Act); ASME v. Hydrolevel Corp.,
456 U.S. at 566—568 (1957) (antitrust);
United States ex rel. Bryant v. Williams
Bldg. Corp., 158 F. Supp. 2d 1001,
1006-1009 (D. S.D. 2001) (“Bryant”)
(False Claims Act); see also United
States ex rel. Ann Fago v. M&T
Mortgage Corp., 518 F. Supp. 2d 108,
124-125 (D.D.C. 2007) (False Claims
Act) (rejecting the principle that a
corporation is not liable for the acts of
a non-managerial employee absent
knowledge or recklessness by the
corporation as going “‘against the great
weight of authority in [False Claims Act]
cases”). Indeed, in Cabot Oil, ALJ]
Sweitzer agreed with us that the scienter
of an oil and gas company’s non-
managerial employee should be
imputed to the company—at least when
the company designates the employee as
its point of contact. Therefore, our
application of the knowingly or
willfully standard under this final rule
is in accordance with judicial and
administrative rulings and does not
circumvent or undercut FOGRMA'’s
intent or authority.

2. Legal Principles

a. The Omnibus Appropriations Act,
2009, P.L. 111-8, Sec. 115, 123 Stat. 524
(2009 Appropriations Act) and the
Department of the Interior,
Environment, and Related Agencies
Appropriations Act, 2010, P.L. 111-88,
Sec. 114, 123 Stat. 2928 (Codified at 30
U.S.C. 1720a) (2010 Appropriations Act)
Authorizing the Application of
FOGRMA to Solid Mineral Leases

Public Comment: One commenter
expressed concern regarding the
application of the proposed rule to solid
mineral leases. Since FOGRMA did not
cover solid mineral leases until
mandated by the 2009 and 2010
Appropriations Acts, the commenter
believes that solid mineral leases were
shoehorned into FOGRMA with no
consideration of the unique provisions
of these leases. In addition, this
commenter suggested that a conflict

exists with the Bureau of Land
Management (BLM) regulation at 43
CFR 3485.1(e), which prescribes a
different penalty for misreporting on a
coal lease.

ONRR Response: FOGRMA
established civil penalties relating to oil
and gas development on Federal lands
and the OCS. The 2009 and 2010
Appropriations Acts expanded the
application of Section 109 of FOGRMA
to any lease authorizing exploration for
or development of coal, any other solid
mineral, or any geothermal resource on
any Federal or Indian lands and any
lease, easement, right of way, or other
agreement, regardless of form, for use of
the OCS. If BLM issues a violation for
misreporting on a coal lease, BLM
regulation 43 CFR 3485.1(e) and any
other pertinent BLM regulation will
govern the penalty assessment.
However, if we issue the violation for
misreporting on a coal lease, we will
follow the authority set forth in
FOGRMA section 109 and any
applicable lease terms.

b. ONRR Already Possesses Sufficient
Civil Penalty Tools To Address a
Reporting Error and Failure To Correct

Public Comment: ONRR received 14
comments stating that ONRR already
possesses sufficient civil penalty tools
to address a reporting error and failure
to correct. Industry comments that
ONRR does not explain why it is
proposing wholesale changes to the
current civil penalty regulation, given
its existing clear and adequate
enforcement path to address the
conduct that it now seeks to shoehorn
under 30 U.S.C. 1719(c) and (d).

Industry asserts that, under ONRR’s
preferred formulation, ONRR could
sweep any reporting violation into 30
U.S.C. 1719(d), however alleged, that is
not immediately corrected, thus merging
the FOGRMA civil penalty provisions
and eliminating the various hierarchy of
violations that FOGRMA clearly
established. Industry contends that
ONRR lacks the authority to erase the
graduated, proportionate, and strictly
defined hierarchy of ascending civil
penalties that Congress prescribed.

ONRR Response: We already possess
the authority to issue a NONC, FCCP, or
ILCP. This rule seeks to increase
transparency and to clarify the purpose
of each notice. Therefore, this final rule
sets out more specific guidelines
regarding the types of violations and
how these violations prescribe the
selection and issuance of each type of
enforcement notice.

Moreover, in the 2009 and 2010
Appropriations Acts, Congress directed
the Secretary to apply FOGRMA section

109 (30 U.S.C. 1719) to Federal and
Indian solid mineral leases, geothermal
leases, and agreements for OCS energy
development under 43 U.S.C. 1337(p).
This rule is necessary to effectively
announce and clarify the authority set
out in the 2009 and 2010
Appropriations Acts. The new 30 CFR
1241.2 states that this part will apply to
all Federal mineral leases onshore and
on the OCS, to all Federally-
administered mineral leases on Indian
Tribal and individual Indian mineral
owners’ lands, and to all easements,
rights of way, and other agreements on
the OCS.

Title 30 CFR 1241.3 provides
definitions for terms that are not
comprehensively defined or, in most
instances, not defined at all in the
current 30 CFR 1241. For example, we
already possess the authority to issue a
civil penalty for knowing or willful
violations under 30 U.S.C. 1719(c) and
(d). This rule simply clarifies what the
term ““knowingly or willfully” means.
Additionally, the definitions in this rule
clarify broad terms. For instance,
“information” is a broad term that the
final rule defines as it pertains to royalty
collection and management.

FOGRMA established a tiered system
of civil penalties and structured
liabilities for relatively minor or
inadvertent violations to major,
complex, or severe violations. Congress
delegated to the Secretary the authority
to impose a civil penalty to deter
FOGRMA violations. We may issue
either a NONC or ILCP, depending upon
the type of violation we discover and
whether it is knowing or willful. 30 CFR
part 1210 provides specific
requirements for reporting, including
discovering errors and submitting
corrections. Thus, a party’s action or
inaction dictates the type of 30 U.S.C.
violation assessed.

c. ONRR’s Application of 30 U.S.C.
1719(d)(1) Is Contrary to Law

Public Comment: ONRR received five
comments asserting that ONRR is
expanding 30 U.S.C. 1719(d)(1) contrary
to law. Industry contends that “a plain
reading of 30 U.S.C. 1719(d)(1),
particularly within its statutory context,
reveals that it does not apply to mere
delays in correcting alleged errors not
knowingly or willfully made when
originally submitted.” Further, industry
contends that ONRR ““parses out
individual statutory terms and
separately assigns new definitions
created out of thin air,” then uses these
definitions to manufacture a new
violation under 30 U.S.C. 1719(d)(1).
The commenters state that the proposed
rule does not faithfully interpret the
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governing statute, but, instead, seeks to
re-draft it.

ONRR Response: Industry comments
that we are applying 30 U.S.C.
1719(d)(1) in matters of “mere delays in
correcting alleged reporting errors.” In
fact, we apply 30 U.S.C. 1719(d)(1) after
confirming that the violator knowingly
or willfully maintained incorrect
information on our financial system and
failed to make corrections on our
financial system within a reasonable
period of time. See, also, the discussion
under Part II.B.1.a., above.

d. ONRR’s Application of 30 U.S.C.
1719(c) Is Contrary to Law

Public Comment: ONRR received
three comments requesting that ONRR
not revise its regulations implementing
30 U.S.C. 1719(c). Industry takes issue
with proposed 30 CFR 1241.60(b)(1)(ii)
setting forth the penalty for “knowingly
or willfully fail[ing] to make any royalty
payment . . .,”” 30 CFR 1241.60(a)(1), or
for ““fail[ing] or refus[ing] to permit
lawful entry, inspection, or audit.”” 30
CFR 1241.60(a)(2). Industry objects to
the addition of a new sentence in the
proposed 30 CFR 1241.60(b)(1)(ii) that:
“[ONRR] may consider [a party’s] failure
to keep, maintain, or produce
documents to be a knowing or willful
failure or refusal to permit an audit.”
Industry states that “The proposed rule
tries to impose a uniform ‘knowing or
willful’ definition for both [30 U.S.C.]
1719(c) and (d), when the applicable
standard for [30 U.S.C.] 1719(d) must be
considerably more strict.” Commenters
state that ONRR “would convert any
internal recordkeeping issue into an
impediment of a hypothetical audit and
thereby trigger greater penalties without
notice.” And commenters state that ““as
written, proposed [30 CFR]
1241.60(b)(1)(ii) potentially could allow
knowing or willful civil penalties based
on an audit not even occurring.” The
commenters state that ONRR cannot
automatically impute 30 U.S.C. 1719(c)
liability to a company for any alleged
impediment of an audit by an employee.

ONRR Response: As stated in the
preamble of the proposed rule, we
issued a Dear Reporter Letter on March
10, 2011, explaining the recordkeeping
requirements and the consequences of
failing or refusing to produce requested
documents. This letter warns of the
penalty consequence for the failure to
keep, maintain, or provide in a timely
manner a document for an audit,
compliance review, or investigation.
Additionally, 30 U.S.C. 1713 and 30
CFR part 1212 include recordkeeping
obligations that require a reporter to
establish and maintain a record, make a
report, provide information needed to

implement FOGRMA, determine
compliance with a regulation or order,
and produce a record upon request.
Moreover, 30 CFR part 1212 states,
“When an audit or investigation is
underway, records shall be maintained
until the record holder is released by
written notice of the obligation to
maintain records.” Therefore, 30 CFR
1241.60(b)(1)(ii) does not deviate from
existing regulations or practice.

A company is legally required to have
records available and ready for
inspection. If an audit cannot be
performed because of a company’s
failure to produce documents, we are
authorized to issue an ILCP for failing
or refusing to permit an audit.

e. The Proposed Knowing and Willful
Provisions Do Not Work With the
Unbundling Issue

Public Comment: The Independent
Petroleum Association of New Mexico
(IPANM) contends that the proposed
knowing and willful provisions do not
work with the unbundling issue.
IPANM states that unbundling requires
““all natural gas producers to use
specific formulae for each processing
plant when calculating royalty
payments to the [Flederal government.”
IPANM asserts that ONRR requires the
use of an outdated unbundling cost
allocation (UCA) to estimate a UCA for
current and future reporting, which later
requires replacement with an actual
value. IPANM contends that this system
creates uncertainty and will, ultimately,
unfairly expose a company to liability
for a knowing or willful violation.

ONRR Response: We are not required
to provide a UCA, and a party is not
required to use an ONRR-generated
UCA. The use of an ONRR-generated
UCA does not waive our statutory right
to audit reasonable and actual costs for
transportation and processing
deductions. We will not assess a civil
penalty simply because a party chooses
to use an ONRR-generated UCA. A civil
penalty may be assessed if a party is
notified that an ONRR-generated UCA
has changed and they knowingly or
willfully failed to update their
reporting.

f. ONRR’s Proposed Rule Contravenes
the Federal Oil and Gas Royalty
Simplification and Fairness Act (RSFA)

Public Comment: ONRR received two
comments from industry stating that
ONRR'’s proposed rule contravenes
FOGRMA as amended by RSFA because
it treats a reporting error as a knowing
or willful violation punishable under 30
U.S.C. 1719(d). Industry explains that
RSFA amendments to FOGRMA reflect
Congressional intent to establish a

“fairer and more moderate approach to
enforcing accurate royalty reporting.”
Industry contends that “RSFA
demonstrated Congress’ intent that even
‘chronically submitted erroneous
reports,” let alone minor reporting
errors, do not warrant knowing or
willful civil penalties under 30 U.S.C.
1719(d).” Industry continues to explain
that, under 30 U.S.C. 1724(d)(4)(B),
ONRR may issue an order to perform
restructured accounting (RSO) when
ONRR or a delegated State determines,
during an audit, that a lessee “has made
identified underpayments or
overpayments . . . based upon
repeated, systemic reporting
errors. . . . However, industry notes
that ONRR’s proposed rule would do
away with the statutory RSO
requirements and, in effect, define the
failure to comply with an RSO as a
knowing or willful maintenance of an
inaccurate report. Therefore, industry
concludes that ““the RSFA amendments
enacted in 1996 collectively
demonstrate that Congress did not
contemplate that reporting errors, even
chronic reporting errors, were routinely
in the scope of 30 U.S.C. 1719(d)
knowing or willful civil penalties.”
ONRR Response: As discussed
elsewhere in this preamble, FOGRMA
established a tiered system of civil
penalties and structured liabilities for
relatively minor or inadvertent
violations and major, complex, or severe
violations. Congress delegated to the
Secretary the authority to impose a civil
penalty to sanction and deter FOGRMA
violations. Industry commented that the
proposed rule would impact statutory
RSO requirements. If ONRR issues a
RSO, a party may appeal and exhaust all
available administrative and judicial
remedies. Should a party not timely
appeal a RSO, or should a final
determination be made that a RSO is
valid, and the company fails to comply
with the RSO, a civil penalty may be
assessed under 30 U.S.C. 1719.
Furthermore, neither FOGRMA nor its
amendments in RSFA define the term
“knowingly or willfully,”” leaving the
definition to be clarified and established
by regulations, judicial and
administrative decisions, or both.

g. The Proposed Rule Understates Its
Economic Impact

Public Comment: ONRR received
three comments in which industry
argues that ONRR’s estimation of the
proposed rule’s annual financial impact
is not credible. Commenters elaborate
that “[t]he allowable daily civil
penalties that could now accrue under
ONRR'’s expanded use of [30 U.S.C.]
1719(c) [and] (d) are several times
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greater than penalties properly assessed
under [30 U.S.C.] 1719(a) [and] (b).”
Moreover, they assert that “‘under the
Proposed Rule, penalty accrual could no
longer be stayed and steep penalties
could be pursued even when the lessor
has not been deprived of substantial
royalty.” Industry contends that “since
ONRR could accumulate [civil]
penalties without notice, there would be
little to prevent ONRR from running up
civil penalties before issuing an ILCP.”
Additionally, industry states that
“ONRR. . .relies on outdated gas
penalty assessment data from 2007—
2011.” Further, industry asserts that
ONRR “‘seeks to bootstrap its ad hoc
‘initiative’ and apply more severe
penalties on a widespread basis, even
absent to date any final Departmental or
judicial determination of ONRR’s novel
interpretation of FOGRMA.” Finally,
industry contends that ONRR’s
proposed rule does not accurately
depict the economic impact on small
businesses and Indian Tribes and
individual Indian mineral interest
owners.

ONRR Response: As required by the
2009 and 2010 Appropriations Acts, we
are expanding the application of Section
109 of FOGRMA to any lease
authorizing exploration for or
development of coal, any other solid
mineral, or any geothermal resource on
any Federal or Indian lands and any
lease, easement, right of way, or other
agreement, regardless of form, for use of
the OCS. Further, we have updated our
economic analysis of the impact of this
rule with data through the end of
October 2015. See, the discussion under
Part II1.1.A.—D., below. With respect to
industry’s concern regarding the accrual
of a steep penalty due to the removal of
industry’s right to a stay of the accrual
of a penalty, the final rule leaves intact
the right to request a stay. Furthermore,
ONRR cannot “run up” a civil penalty
before issuing an ILCP. The date on
which the ILCP is issued has no effect
on the amount of the civil penalty
because a knowing or willful civil
penalty only accrues for as many days
as the violating party allows it to accrue.
A party that knowingly or willfully
commits a violation can stop the accrual
of the civil penalty at any time by
simply correcting the violation.

h. ONRR’s Proposed Rule May Have
Unintended Consequences

Public Comment: ONRR received five
comments in which industry asserts that
ONRR’s proposed rule may have
unintended consequences. Industry
contends that the rule “would chill
communication with ONRR out of fear
that any agency feedback or guidance

would be construed as notice forming
the basis for potential knowing or
willful civil penalties if that informal
guidance is not strictly followed.”
Additionally, industry argues that “‘total
royalty collections may decrease as
ONRR'’s significant expansion of the
most egregious civil penalty provision
provides a disincentive to lessees,
particularly smaller entities, from
producing on Federal lands, Indian
lands, and the OCS in the first
instance.”

ONRR Response: We disagree that the
final rule will “chill” communications.
Indeed, the final rule will improve
communications because the language
clarifies ambiguity and simplifies the
process for issuing and contesting a
notice. Although industry contends that
this rule will have unintended
consequences, a majority of its
provisions are already in practice,
especially with the changes made
between the proposed and final rule, as
discussed elsewhere in this preamble.
Further, the final rule will (1) apply the
regulations to all Federal mineral leases
onshore and on the OCS, to all
Federally-administered mineral leases
on Indian Tribal and individual Indian
mineral owners’ lands, and to all
easements, rights of way, and other
agreements on the OCS; (2) incorporate
the civil penalty inflation adjustments
made pursuant to the 2015 Act; (3)
clarify and simplify the existing
regulations for issuing a NONC, FCCP,
and ILCP; and (4) provide notice that we
will post matrices for civil penalty
assessments on our Web site. These are
the dominant consequences of the final
rule, all of which are intended.

i. ONRR'’s Royalty and Reporting
Obligations Regarding Multiple Lessees
or Leases

Public Comment: ONRR received one
comment from industry regarding
complying with ONRR’s royalty and
reporting obligations in a situation
where there are multiple lessees or
leases. Industry stated that a lack of
timely action from another surface
management agency will result in a civil
penalty action, specifically BLM’s delay
in approving a unit revision.

ONRR Response: We appreciate
industry’s comments; however, the
action or inaction of another surface
management agency is beyond the scope
of this final rule. Further, we will
evaluate each potential civil penalty
matter on a case-by-case basis.

3. Due Process

a. Un-Reviewable Discretion of the
Agency To Issue a Civil Penalty

Public Comment: ONRR received five
comments asserting that the proposed
rule circumvents the ALJ’s authority to
review the appropriateness of a civil
penalty. Further, industry expresses
concern that civil penalty liability will
be based on a communication that is not
an appealable order. Moreover, industry
states that ““[a] lessee also would have
no means to hold ONRR to its obligation
to treat similar civil penalty cases in a
similar manner; the aggrieved lessee
would be foreclosed from ever
questioning the agency’s rationale for
disparate treatment, and ONRR would
have no obligation to provide one.”

ONRR Response: In light of industry
comments and upon further
consideration, the final rule will leave
intact the ALJ’s discretion and authority
to review our issuance of a civil penalty.
Proposed 30 CFR 1241.8 is removed
from the final rule and replaced with 30
CFR 1241.8 addressing the ALJ holding
a hearing and rendering a decision.

b. Inability of ALJ or Board to Stay the
Accrual of a Penalty Pending Review

Public Comment: ONRR received 11
comments asserting that proposed 30
CFR 1241.12(b) would preclude any stay
of the accrual of a penalty pending a
hearing request before the ALJ or an
IBLA appeal. Commenters argue that
this proposed section prevents the
appellant and the administrative
tribunal from effectuating a stay in
circumstances in which it is warranted,
thereby taking away a lessee’s basic
appeal right. Consequently, proposed 30
CFR 1241.12(b) would force a lessee “to
either (i) subject itself to additional
penalties . . . plus accumulating
interest. . . or (ii) comply with a
directive (possibly informal) that the
lessee may believe is incorrect. . . .
Additionally, the section “would
needlessly burden the Federal Judiciary
with otherwise premature Federal Court
lawsuits to obtain preliminary
injunctive relief.”

ONRR Response: In light of industry
comments and upon further
consideration, the final rule leaves
intact the right to request a stay of the
accrual of a penalty. Thus, proposed 30
CFR 1241.12(b) is modified and the
hearing requester’s opportunity to
petition the ALJ to stay the accrual of a
civil penalty is re-designated to 30 CFR
1241.11.

’9
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c. ONRR as Sole Gatekeeper to a Hearing
on the Record

Public Comment: ONRR received
eight comments asserting that the
proposed rule makes ONNR the sole
gatekeeper to a hearing on the record.
Industry argues that proposed 30 CFR
1241.5 “would permit ONRR alone to
decide whether [the] ALJ jurisdiction
has been timely triggered to review
either a NONC, [FCCP,] or [an ILCP.]”
Proposed 30 CFR 1241.5 requires the
hearing requester to provide certain
information and a surety instrument or
demonstration of financial solvency for
an unpaid and accrued penalty plus
interest within 30 days after service of
the NONC, FCCP, or ILCP, and provides
that, if a hearing request is incomplete,
ONRR would not consider it to be filed
and would return it to the lessee.
Industry contends that proposed 30 CFR
1241.5 allows “unreviewable discretion
to determine whether the appeal request
is satisfactory, and imposes a blanket
ban on extensions of the original 30-day
period to provide that information.”
Thus, the proposed rule potentially
allows for a “right to a hearing on the
record [to be] forever lost.”

Industry contends that the
prerequisites to request a hearing set
forth in proposed 30 CFR 1241.5 are
burdensome and ambiguous. For
instance, they contend that ONRR does
not clearly articulate what is necessary
for industry to explain its reasons for
challenging a NONC, FCCP, or ILCP.
Industry also contends that ONRR
requires the submission of a surety
instrument based on uncertain dollar
amounts due, which is similar to using
a “‘moving target to find the submitted
security insufficient and deny a hearing
on the record.” Moreover, industry
disagrees with the requirement in
proposed 30 CFR 1241.6 to use Pay.gov
to pay the hearing request processing
fee. Industry asserts that “ONRR must
withdraw or revise and re-propose these
proposed [hearing request]
requirements.”

ONRR Response: The proposed rule
invited public comment on new
requirements pertaining to the filing of
a hearing request on a NONC, FCCP, or
ILCP. In light of industry comments and
upon further consideration, the final
rule does not include the proposed 30
CFR 1241.5 and 1241.6, which
contained these new requirements. Title
30 CFR 1241.7 describes the method for
filing all hearing requests, and 30 CFR
1241.5 and 1241.6 clarify which
enforcement actions are and are not
subject to a hearing.

Currently under 30 CFR 1241.54, a
recipient of a NONC can request a

hearing on its liability for the NONC.
Under the current 30 CFR 1241.56, the
recipient may request a hearing on only
the amount of the penalty. Likewise,
under the current regulations, a
recipient of an ILCP can request a
hearing on its liability for the ILCP
under 30 CFR 1241.62, or on the amount
of the penalty under 30 CFR 1241.64.
We believe that having four sections to
request a hearing that result in the same
process is confusing and redundant.
Therefore, 30 CFR 1241.7 consolidates
all four sections.

Under the final 30 CFR 1241.7, a party
may still request a hearing on a NONC,
FCCP, or ILCP before an ALJ. A party
will have 30 days from receipt of a
NONC, FCCP, or ILCP to file a hearing
request. This provision is the same as
the current regulations in 30 CFR
1241.54 (hearing request for a NONC)
and 30 CFR 1241.62 (hearing request for
liability for an ILCP). However, this
provision will change current
regulations at 30 CFR 1241.56(b)
(hearing request for a FCCP) and
1241.64(b) (hearing request on the
amount of a civil penalty assessed in an
ILCP). The current regulations allow
only 10 days for a party to request a
hearing on a civil penalty assessment.
Title 30 CFR 1241.7 extends the period
within which to request a hearing to 30
days. Final 30 CFR 1241.7 also clarifies
that the 30-day period may not be
extended.

d. Motion for Summary Decision

Public Comment: ONRR received
seven comments asserting that proposed
30 CFR 1241.8 allows ONRR to move for
summary decision based on an alleged
fact prior to an appellant initiating
discovery to contravene that fact.
Furthermore, they contend that ONRR is
seeking to “reverse the black-letter rule
that on a motion for summary [decision]
disputed facts should be construed in
favor of the non-movant.” Thus, they
claim that ONRR is depriving a lessee of
its right to a hearing on the record.

ONRR Response: Proposed 30 CFR
1241.8 allowed a motion for summary
decision to be filed at any time after the
case is referred to the DCHD, including
before discovery commenced.
Additionally, proposed 30 CFR 1241.8
included a new provision indicating
that industry had the burden of showing
by a preponderance of the evidence that
it was not liable or that the penalty
amount should be reduced.
Furthermore, proposed 30 CFR 1241.9
outlined the requirements and standards
for both parties to follow when filing a
motion for summary decision, response,
and reply.

After consideration of industry
comments, we removed proposed 30
CFR 1241.8 and 1241.9 from the final
rule. Nevertheless, the option of filing a
motion for summary decision is
available to either party upon the
commencement of the case, and the
burden will remain with the movant to
demonstrate that there is no issue of
material fact and that, as a matter of law,
judgment is appropriate. The ALJ has
the discretion to schedule and rule on
any motion for summary decision.
Additionally, even without a regulatory
amendment, both parties should adhere
to the customary standards for a motion
for summary decision. Because
proposed 30 CFR 1241.8 and 1241.9 are
removed, 30 CFR 1241.8 is replaced
with 30 CFR 1241.8 addressing the ALJ
holding a hearing and rendering a
decision, and proposed 30 CFR 1241.10,
addressing the appeal of an ALJ’s
decision, is re-designated as 30 CFR
1241.9.

e. Fixed Period To Correct

Public Comment: ONRR received five
comments asserting that ONRR’s
“absolute barrier” to providing an
extension to correct a violation
identified in a NONC is “patently
unreasonable.” See proposed 30 CFR
1241.50(c). Industry alleges that “[a]
NONC may require the lessee to perform
a scope of work that is impossible to
complete within the default 20-day
period.” Industry believes that an
extension should be considered for a
justifiable reason on a case-by-case
basis.

ONRR Response: A company’s
compliance dictates whether or not we
will issue a NONC. We are removing the
language from 30 CFR 1241.50(c) that no
extension will be given for a NONC. We
provide a minimum of 20 days to
correct a violation identified in a NONC,
but hold the right to set out a longer
cure period for a violation identified
after taking into account all relevant
factors and circumstances to achieve
compliance.

f. Unreviewable Enforcement Actions

Public Comment: ONRR received five
comments stating that ONRR should
only base liability for a civil penalty on
an appealable communication.
Furthermore, the appeal clock or civil
penalty should only run upon ONRR’s
issuance of an order recognized under
30 CFR part 1290. Consequently, “‘the
Proposed Rule creates unreviewable
enforcement actions exempt from a
hearing on the record, which could
apply even where no opportunity
existed to appeal the earlier
communication.”
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ONRR Response: When we issue an
order, a company has the opportunity to
appeal the order under 30 CFR part
1290 and can present new information
and testimony (in the form of written
affidavits) as part of that appeal. When
we issue a FCCP or ILCP, a company has
the opportunity to request a hearing.
This rule clarifies that, if a party
receives an ONRR order and does not
appeal that order under current 30 CFR
part 1290, that order is the final
decision of the Department, and the
order cannot be changed by
subsequently requesting a hearing on a
NONC, FCCP, or ILCP issued for failing
to comply with that order.

g. Inability of the ALJ To Reduce a Civil
Penalty Amount

Public Comment: ONRR received 12
comments requesting that ONRR
eliminate proposed 30 CFR 1241.8(h)(1)
in the final rule. Industry contends that
the proposed rule is imposing on the
ALJ’s discretion and bars the ALJ from
substantially reducing a penalty in
circumstances where a reduction may
be warranted. Additionally, industry
alleges that ONRR may purposely delay
the issuance of an ILCP in order to
further penalize industry monetarily.

ONRR Response: The proposed rule
would have prohibited the ALJ from
reducing the penalty below half of the
amount assessed, precluded the ALJ
from reviewing our exercise of
discretion to impose a civil penalty, and
prohibited the ALJ from considering any
factors in reviewing the amount of the
penalty other than those specified in 30
CFR 1241.70. In light of industry’s
comments and upon further
consideration, we dropped these
provisions from the final rule.

We do not purposely delay the
issuance of an ILCP in order to escalate
the amount of a penalty assessment.
Indeed, the date on which the ILCP is
issued has no effect on the amount of
the civil penalty because a knowing or
willful civil penalty only accrues for as
many days as the violating party allows
it to accrue. A party that knowingly or
willfully commits a violation can stop
the accrual of the civil penalty at any
time by simply correcting the violation,
regardless of when we issue the ILCP.

h. ONRR’s Stacked Deck

Public Comment: ONRR received two
comments stating that the incorporation
of the combined proposed amendments
will stack the deck in ONRR’s favor.
This would result in an “interference
with due process and the statutory right
to a hearing on the record.”

ONRR Response: In light of industry
comments and upon further

consideration, we have removed or
modified portions of the proposed rule
so that the final rule addresses industry
concerns. Those changes are indicated
in our responses to industry’s comments
in this preamble under the subheadings
3.a. Unreviewable Discretion of the
Agency to Issue a Civil Penalty, 3.b.
Inability of the ALJ or Board to Stay the
Accrual of a Penalty Pending Review,
3.c. ONRR as Sole Gatekeeper to a
Hearing on the Record, 3.d. Motion for
Summary Decision, 3.e. Fixed Period to
Correct, 3.f. Unreviewable Enforcement
Actions, and 3.g. Inability of the ALJ to
Reduce a Civil Penalty Amount.

i. Refusal To Consider Royalty
Implication in Determining Whether the
Civil Penalty Amount Is Arbitrary

Public Comment: ONRR received four
comments stating that the proposed
amendments to 30 CFR 1241.70(b)
explicitly disregards the royalty
consequence of an underlying violation
when ONRR is determining the amount
of the civil penalty to assess. Industry
suggests that a paperwork error should
not be in the same tier as a royalty
underpayment because the central
purpose and motivation behind the
enactment of FOGRMA is royalty
collection. Industry further suggests that
“when enacting FOGRMA, Congress
was keenly aware of the need to
preserve basic principles of
proportionality between the amount of
the penalty and the severity of the
underlying offense.” Industry declares
that ONRR “‘not only ignores [the] basic
tenet of proportionality but also
explicitly calls for the agency to
disregard it in imposing civil penalties.”
Industry states that this is especially
true regarding ONRR’s new proposed
definitions of “maintains”” and
“submits” in proposed 30 CFR 1241.3.
“ONRR’s disregard of the royalty
consequences of alleged reporting errors
ignores Congressional intent to impose
penalties that will deter violators but
not jeopardize future leasing and
operations.” Finally, industry purports
that “[s]ome of the factors that ONRR
states it does intend to consider in
setting penalty amounts also may result
in unjust outcomes under ONRR’s
Proposed Rule.” Specifically, industry
objects to ONRR considering prior
violations when assessing a future civil
penalty assessment. Moreover, industry
contends that the “‘size of [a party’s]
business’ should only be a mitigating
factor for a small business, and not an
arbitrary multiplier for larger entities.”

ONRR Response: FOGRMA does not
link the amount of a civil penalty to the
royalty consequence of an underlying
violation, and we will not issue a

reduced penalty because the violation
produced little or no royalty
consequence. Givil penalties are
designed to promote compliance with
lease terms and royalty statutes and
regulations, and to encourage accurate
and timely reporting. As a result,
Congress authorized the secretary to
impose civil penalties for reporting
errors and failing to submit data,
regardless of the royalty consequence of
those violations. Indeed, many reporting
errors and failures to submit data delay
an audit or prevent ONRR or a delegated
State from performing an audit, which
can be penalized under FOGRMA.
Accurate reporting is paramount to our
obligation to collect and disburse
revenues in a timely manner. Regardless
of whether a party owes an additional
royalty, or if there is any royalty
consequence to the violation,
misreporting can lead to a myriad of
repercussions that affect not only us, but
also surface management agencies,
States, Indian Tribes, and others that
rely on that reported data.

ONRR determines the amount of the
civil penalty by considering the three
factors set forth in 30 CFR 1241.70.
Industry is aware of the factors
considered by ONRR when determining
the amount of a civil penalty.
Additionally, industry is aware of its
reporting requirements set forth in the
regulations. FOGRMA authorizes steep
penalties for 30 U.S.C. 1719 violations,
but our assessments are already far
below the maximum allowable under
the law. We determine the amount of
the civil penalty in accordance with 30
CFR 1241.70 which is consistent with
our current practice.

j- Inconsistency in ONRR’s
Communication and Accountability

Public Comment: ONRR received two
comments from industry stating that the
proposed rule does not account for a
situation when ONRR is erroneous in its
assessment of wrongdoing or
misreporting. Additionally, industry
comments that ONRR’s
unresponsiveness, unwillingness to
communicate, or both, is detrimental to
the resolution of a time-sensitive issue.

ONRR Response: A party’s right to
request a hearing before an ALJ, and the
right to appeal any ALJ decision,
provides a party with recourse should
we err in our assessment of wrongdoing
or misreporting. Moreover, we evaluate
each matter on a case-by-case basis. If
we were unresponsive or unwilling to
communicate, and our actions
contributed to the delay giving rise to
the civil penalty, we may consider this
when determining whether to issue a
civil penalty or as a mitigating factor
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when determining the appropriate
amount of the civil penalty.

k. A Penalty Will Accrue From the Date
When a NONC Is Served

Public Comment: ONRR received one
comment from industry requesting
clarification regarding the start date of
the civil penalty calculation.

ONRR Response: We typically serve a
NONC, FCCP, or ILCP as set forth in
FOGRMA section 109(h) (30 U.S.C.
1719) by registered mail or personal
service to the addressee of record or
alternate as identified in 30 CFR
1218.540 and will consider the notice
served on the date when it was
delivered. For an FCCP, the penalty
calculation will begin running on the
day when a party is served with the
NONC. The penalty calculation for an
ILCP will begin running from the day
when the violation was committed.

II1. Procedural Matters

1. Summary Cost and Royalty Impact
Data

This is a technical rule that will (1)
apply the regulations to all Federal
mineral leases onshore and on the OCS,
to all Federally-administered mineral
leases on Indian Tribal and individual
Indian mineral owners’ lands, and to all
easements, rights of way, and other
agreements on the OCS; (2) incorporate
the civil penalty inflation adjustments
made pursuant to the 2015 Act; (3)
clarify and simplify the existing
regulations for issuing a NONC, FCCP,
and ILCP; and (4) announce our practice
of publishing our civil penalty
assessment matrices on our Web site.
These changes will have no royalty
impacts on industry; State and local
governments; Indian Tribes; individual
Indian mineral owners; or the Federal
Government. As explained below,
industry will not incur significant
additional administrative costs under
this final rule. However, industry can
realize some increased penalties under
this final rule. The Federal Government,
and any States and Tribes that are
eligible to share civil penalties under 30
U.S.C. 1736, will benefit from penalty
amounts that we imposed, for the first
time, on solid mineral and geothermal
lessees. The cost and benefit
information in item 1 of the Procedural
Matters is used as the basis for
Departmental certifications in items 2
through 10.

A. Industry

(1) Royalty Impacts. None.

(2) Ady;ninistrative Costs—Processing
Fee. None.

(3) Penalties. This final rule may
result in some increase in civil penalties

that lessees must pay. We collected an
average of $1,879,264 in civil penalties
annually for fiscal years 2007-2015. We
estimated the potential increase in civil
penalties due to application of part 1241
to solid mineral and geothermal leases
by estimating how many lessees,
operators, and royalty payors of solid
mineral and geothermal leases there are
in relation to all mineral leases that
reported production and royalties as of
October 2015. That estimate came to 9
percent of our current mineral reporter
universe (135 solids and geothermal
payors and reporters divided by 1,514
total payors and reporters (oil and gas;
solids; and geothermal)). Therefore, we
multiplied the $1,879,264 in average
annual civil penalties by 9 percent
(solid mineral and geothermal payors
and reporters) to estimate an increase in
civil penalties that we collect of
$169,134.

B. State and Local Governments

(1) Royalty Impacts. None.

(2) Administrative Costs. None.

(3) Penalties. State governments
having delegated audit authority under
30 U.S.C. 1735 will receive a 50-percent
share of civil penalties collected as a
result of their activities under our
delegation of authority (30 U.S.C. 1736).
However, the amount that a State
government will receive due to the
estimated increase discussed above is
purely speculative.

C. Indian Tribes and Individual Indian
Minerals Owners

(1) Royalty Impacts. None.

(2) Administrative Costs. None.

(3) Penalties. Indian Tribal
governments that have cooperative
agreements with us under 30 U.S.C.
1732 will receive a 50-percent share of
civil penalties collected as a result of
their activities under our delegation of
authority (30 U.S.C. 1736). However, the
amount that a Tribal government will
receive due to the estimated increase
discussed above is purely speculative.

D. Federal Government

(1) Royalty Impacts. None.

(2) Administrative Costs. The
application of FOGRMA penalties to
solid minerals and geothermal leases
will produce a slight increase in the
enforcement workload, which we likely
will absorb using current staff.

(3) Penalties. As discussed above, we
estimate that the Federal Government
can receive $169,134 in increased civil
penalties for solid and geothermal leases
as a result of this rule if no State or
Tribe shares in these civil penalties.

2. Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order (E.O.) 12866 provides
that the Office of Information and
Regulatory Affairs (OIRA) of the Office
of Management and Budget (OMB) will
review all significant rules. OIRA has
determined that this rule is not
significant.

E.O. 13563 reaffirms the principles of
E.O. 12866, while calling for
improvements in the Nation’s regulatory
system to promote predictability, to
reduce uncertainty, and to use the best,
most innovative, and least burdensome
tools for achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public,
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We developed this
rule in a manner consistent with these
requirements.

3. Regulatory Flexibility Act

The Department certifies that this rule
will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

This rule will affect lessees under
Federal mineral leases onshore and the
OCS and all Federally administered
mineral lease on Indian Tribal and
individual Indian mineral owners’
lands. Federal and Indian mineral
lessees are, generally, companies
classified under the North American
Industry Classification System (NAICS),
as follows:

e Code 211111, which includes
companies that extract crude petroleum
and natural gas.

e Code 212111, which includes
companies that extract surface coal.

e Code 212112, which includes
companies that extract underground
coal.

For these NAICS code classifications,
a small company is one with fewer than
500 employees. The Department
estimates that 1,855 companies that this
rule affects are small businesses that
submit royalty and production reports
from Federal and Indian leases to us
each month.

Per our analysis shown in item 1
above, we do not estimate that this rule
will result in a significant economic
effect on a substantial number of small
entities because this rule will cost



50316

Federal Register/Vol. 81, No. 147/Monday, August 1, 2016/Rules and Regulations

approximately a collective total of
$169,134 per year to affected small
businesses. Therefore, a Regulatory
Flexibility Analysis will not be
required, and, accordingly, a Small
Entity Compliance Guide will not be
required.

Your comments are important. The
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and ten Regional Fairness Boards
receive comments from small businesses
about Federal agency enforcement
actions. The Ombudsman annually
evaluates the enforcement activities and
rates each agency’s responsiveness to
small business. If you wish to comment
on our actions, call 1-(888) 734—3247.
You may comment to the Small
Business Administration without fear of
retaliation. Allegations of
discrimination, retaliation, or both filed
with the Small Business Administration
will be investigated for appropriate
action.

4. Small Business Regulatory
Enforcement Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.
We estimate that the maximum effect on
all of industry will be $169,134
annually. As shown in item 1 above, the
economic impact on industry; State and
local governments; Indian Tribes and
individual Indian mineral owners; and
the Federal government will be well
below the $100 million threshold that
the Federal government uses to define a
rule as having a significant impact on
the economy.

b. Will not cause a major increase in
costs or prices for consumers;
individual industries; Federal, State,
local government agencies; or
geographic regions. See item 1 above.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises.

5. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
Tribal governments or the private sector
of more than $100 million per year. This
rule does not have a significant or
unique effect on State, local, or Tribal
governments or the private sector.
Therefore, we are not required to
provide a statement containing the
information that the Unfunded
Mandates Reform Act (2 U.S.C. 1531 et

seq.) requires because this rule is not an
unfunded mandate. See item 1 above.

6. Takings (E.O. 12630)

Under the criteria in section 2 of E.O.
12630, this rule does not have any
significant takings implications. This
rule will not impose conditions or
limitations on the use of any private
property. This rule will apply to all
Federal and Indian leases. Therefore,
this rule does not require a Takings
Implication Assessment.

7. Federalism (E.O. 13132)

Under the criteria in section 1 of E.O.
13132, this rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism summary
impact statement. The management of
all Federal and Indian leases is the
responsibility of the Secretary, and we
distribute monies that we collect from
the leases to States, Tribes, and
individual Indian mineral owners. This
rule does not substantially and directly
affect the relationship between the
Federal and State governments. Because
this rule does not alter that relationship,
this rule does not require a Federalism
summary impact statement.

8. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of E.O. 12988.
Specifically, this rule:

a. Meets the criteria of section 3(a),
which requires that we review all
regulations to eliminate errors and
ambiguity and to write them to
minimize litigation.

b. Meets the criteria of § 3(b)(2),
which requires that we write all
regulations in clear language using clear
legal standards.

9. Consultation With Indian Tribal
Governments (E.O. 13175)

The Department strives to strengthen
its government-to-government
relationship with the Indian Tribes
through a commitment to consultation
with the Indian Tribes and recognition
of their right to self-governance and
Tribal sovereignty. Under the
Department’s consultation policy and
the criteria in E.O. 13175, we evaluated
this rule and determined that it will
have no substantial effects on Federally-
recognized Indian Tribes. Likewise,
these amendments to 30 CFR part 1241,
subpart B, will not affect Indian Tribes
because the changes are only technical
in nature.

10. Paperwork Reduction Act

This rule:
(a) Does not contain any new
information collection requirements.

(b) Does not require a submission to
OMB under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.). See
5 CFR 1320.4(a)(2).

11. National Environmental Policy Act
of 1969 (NEPA)

This rule does not constitute a major
Federal action, significantly affecting
the quality of the human environment.
We are not required to provide a
detailed statement under NEPA because
this rule qualifies for categorical
exclusion under 43 CFR 46.210(i) in that
this rule is “. . . of an administrative,
financial, legal, technical, or procedural
nature. . . .” This rule also qualifies for
categorical exclusion under the
Departmental Manual, part 516, section
15.4.(C)(1) in that its impacts are limited
to administrative, economic, or
technological effects. We also have
determined that this rule is not involved
in any of the extraordinary
circumstances listed in 43 CFR 46.215
that would require further analysis
under NEPA. The procedural changes
resulting from these amendments have
no consequences on the physical
environment. This rule will not alter, in
any material way, natural resources
exploration, production, or
transportation.

12. Effects on the Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in E.O.

13211; therefore, a Statement of Energy
Effects is not required.

List of Subjects in 30 CFR Part 1241
Civil penalties, Notices of
noncompliance.
Dated: June 22, 2016.
Kristen J. Sarri,
Principal Deputy Assistant Secretary for
Policy, Management and Budget.
Authority and Issuance

For the reasons discussed in the
preamble, ONRR revises 30 CFR part
1241 to read as follows:

PART 1241—PENALTIES

Subpart A—General Provisions

Sec.

1241.1
1241.2
1241.3

What is the purpose of this part?

What leases are subject to this part?

What definitions apply to this part?

1241.4 How will ONRR serve a Notice?

1241.5 Which ONRR enforcement actions
are subject to a hearing?

1241.6 Which ONRR enforcement actions
are not subject to a hearing?

1241.7 How do I request a hearing on the
record on a Notice?

1241.8 How will DCHD conduct the hearing
on the record?
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1241.9 May I appeal the ALJ’s decision?

1241.10 May I seek judicial review of the
IBLA decision?

1241.11 Does my hearing request affect a
penalty?

Subpart B—Notices of Noncompliance and

Civil Penalties

Penalties With a Period To Correct

1241.50 What may ONRR do if I violate a
statute, regulation, order, or lease term
relating to a lease subject to this part?

1241.51 What if I correct the violation
identified in a NONC?

1241.52 What if I do not correct the
violation identified in a NONC?

Penalties Without a Period To Correct

1241.60 Am I subject to a penalty without
prior notice and an opportunity to
correct?

Subpart C—Penalty Amount, Interest, and

Collections

1241.70 How does ONRR decide the
amount of the penalty to assess?

1241.71 Do I owe interest on both the
penalty amount and any underlying
underpayment or unpaid debt?

1241.72 When must I pay the penalty?

1241.73 May ONRR reduce my penalty
once it is assessed?

1241.74 How may ONRR collect my
penalty?

Authority: 25 U.S.C. 396 et seq., 396a et
seq., 2101 et seq.; 30 U.S.C. 181 et seq., 351
et seq., 1001 et seq., 1701 et seq.; 43 U.S.C.
1301 et seq., 1331 et seq., 1801 et seq.

Subpart A—General Provisions

§1241.1 What is the purpose of this part?

This part explains:

(a) When you may receive a NONC,
FCCP, or ILCP.

(b) How ONRR assesses a civil
penalty.

(c) How to appeal a NONC, FCCP, or
ILCP.

§1241.2 What leases are subject to this
part?

This part applies to:

(a) All Federal mineral leases onshore
and on the OCS.

(b) All Federally-administered
mineral leases on Indian Tribal and
individual Indian mineral owners’
lands, regardless of the statutory
authority under which the lease was
issued or maintained.

(c) All easements, rights of way, and
other agreements subject to 43 U.S.C.
1337(p).

§1241.3 What definitions apply to this
part?

(a) Unless specifically defined in
paragraph (b) of this section, the terms
in this part have the same meaning as
in 30 U.S.C. 1702.

(b) The following definitions apply to
this part:

Agent means any individual or other
person with the actual authority of, with
the apparent authority of, or designated
by a person subject to FOGRMA who
acts or who, with apparent authority,
appears to act on behalf of the person
subject to FOGRMA.

ALJ means an Administrative Law
Judge in the DCHD.

Assessment means a civil penalty set
out in a FCCP or ILCP; it includes a
dollar amount per violation for each day
the violation continues. In this part
“assessment” is used consistent with 30
U.S.C. 1719(k), but is distinguishable
from “‘assessment” as defined in 30
U.S.C. 1702(19) and used in 30 U.S.C.
1702(25). Correspondence that we send
to you to update you on the amount of
penalties accrued or outstanding under
a FCCP or ILCP we previously served on
you is not an assessment.

DCHD means the Departmental Cases
Hearings Division, Office of Hearings
and Appeals.

FCCP means a Failure to Correct Civil
Penalty Notice; it assesses a civil
penalty if you fail to correct a violation
identified in a NONC.

FOGRMA means the Federal Oil and
Gas Royalty Management Act.

IBLA means the Interior Board of
Land Appeals, Office of Hearings and
Appeals.

ILCP means an Immediate Liability
Civil Penalty Notice; it identifies a
violation and assesses a civil penalty for
the violation even if you have not been
provided prior notice and an
opportunity to correct the violation.

Information means any data that you
provide to an ONRR data system, or
otherwise provide to us for our official
records, including, but not limited to,
any report, notice, affidavit, record,
data, or document that you provide to
us, any document that you provide to us
in response to our request, and any
other written information that you
provide to us.

Knowingly or willfully includes an act
or failure to act committed with:

(i) Actual knowledge;

(ii) Deliberate ignorance; or

(iii) Reckless disregard of the facts
surrounding the event or violation; it
requires no proof of specific intent to
defraud.

Maintains false, inaccurate, or
misleading information includes
providing information to an ONRR data
system, or otherwise to us for our
official records, and later learning that
the information that you provided was
false, inaccurate, or misleading, and you
do not correct that information or other
information that you provided to us that
you know or should know contains the

same false, inaccurate, or misleading
information.

NONC means a Notice of
Noncompliance; it identifies a violation,
specifies the corrective action that must
be taken, and establishes the deadline
for such action to avoid a civil penalty.

Notice means a NONC, FCCP, or ILCP,
as defined in this section.

OCS means the Outer Continental
Shelf.

ONRR means the Office of Natural
Resources Revenue (also referred to in
the regulations as “we,” “our,” and
““us,” as appropriate).

RSFA means the Federal Oil and Gas
Royalty Simplification and Fairness Act
of 1996.

Submits false, inaccurate, or
misleading information means that you
provide false, inaccurate, or misleading
information to an ONRR data system, or
otherwise to us for our official records.

Violation means any action or failure
to take action that is inconsistent with
the provisions of FOGRMA, RSFA, a
regulation promulgated under either of
those Acts, or a Federal or Indian lease
as defined by FOGRMA, as amended.

You (I) means the recipient of a
NONC, FCCP, or ILCP.

§1241.4 How will ONRR serve a Notice?

(a) We will serve a NONC, FCCP, or
ILCP as set out in FOGRMA section
109(h) (30 U.S.C. 1719) by registered
mail or personal service to the addressee
of record or alternate, as identified in 30
CFR 1218.540.

(b) We will consider the Notice served
on the date when it was delivered to the
addressee of record or alternate, as
identified in 30 CFR 1218.540.

§1241.5 Which ONRR enforcement
actions are subject to a hearing?

Except as provided by § 1241.6, you
may request a hearing on:

(a) A NONC to contest your liability.

(b) A FCCP to contest only the civil
penalty amount, unless a request for
hearing was filed under paragraph (a) of
this section; in which case, the requests
for hearing filed under paragraph (a)
and this paragraph (b) will be combined
into a single proceeding.

(c) An ILCP to contest your liability,
civil penalty amount, or both. If your
hearing request does not state whether
you are contesting your liability for the
ILCP or the penalty amount, or both,
you will be deemed to have requested
a hearing only on the penalty amount.

(d) You may request a hearing even if
you correct the violation identified in a
Notice.

§1241.6 Which ONRR enforcement
actions are not subject to a hearing?

You may not request a hearing on:
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(a) Your liability under an order
identified in a NONC, FCCP, or ILCP if
you did not appeal in a timely manner
the order under 30 CFR part 1290 or you
appealed in a timely manner the order
under 30 CFR part 1290 but have
exhausted your appeal rights.

(b) Any correspondence that we send
to you to update you on the amount of
penalties accrued or outstanding under
a FCCP or ILCP ONRR previously served
on you.

§1241.7 How do | request a hearing on the
record on a Notice?

You may request a hearing on the
record before an ALJ on a Notice by
filing a request within 30 days of the
date of service of the Notice with the
DCHD, at the address indicated in your
Notice. The 30 day-period to request a
hearing on the record will not be
extended for any reason.

§1241.8 How will DCHD conduct the
hearing on the record?

If you request a hearing on the record
under § 1241.7, an ALJ will conduct the
hearing under the provisions of 43 CFR
4.420 through 4.438, except when the
provisions are inconsistent with the
provisions of this part. We have the
burden of proving, by a preponderance
of the evidence, the fact of the violation
and the basis for the amount of the civil
penalty. Upon completion of the
hearing, the ALJ will issue a decision
according to the evidence presented and
the applicable law.

§1241.9 May | appeal the ALJ’s decision?

If you are adversely affected by the
ALJ’s decision, you may appeal that
decision to the IBLA under 43 CFR part
4, subpart E.

§1241.10 May I seek judicial review of the
IBLA decision?

You may seek judicial review of the
IBLA decision under 30 U.S.C. 1719(j)
in Federal District Court. You must file
a suit for judicial review in Federal
District Court within 90 days after the
final IBLA decision.

§1241.11
a penalty?

Does my hearing request affect

(a) If you do not correct the violation
identified in a Notice, any penalty will
continue to accrue, even if you request
a hearing, except as provided in
paragraph (b) of this section.

(b) Standards and procedures for
obtaining a stay. If you request in a
timely manner a hearing on a Notice,
you may petition the DCHD to stay the
assessment or accrual of penalties
pending the hearing on the record and
a decision by the ALJ under § 1241.8.

(1) You must file your petition for stay
within 45 calendar days after you
receive a Notice.

(2) You must file your petition for stay
under 43 CFR 4.21(b), in which event:

(i) We may file a response to your
petition within 30 days after service.

(ii) The 45-day requirement set out in
43 CFR 4.21(b)(4) for the AL]J to grant or
deny the petition does not apply.

(3) If the ALJ determines that a stay
is warranted, the ALJ will issue an order
granting your petition, subject to your
satisfaction of the following condition:
within 10 days of your receipt of the
order, you must post a bond or other
surety instrument using the same
standards and requirements as
prescribed in 30 CFR part 1243, subpart
B; or demonstrate financial solvency
using the same standards and
requirements as prescribed in 30 CFR
part 1243, subpart C, for any specified,
unpaid principal amount that is the
subject of the Notice, any interest
accrued on the principal, and the
amount of any penalty set out in a
Notice accrued up to the date of the ALJ
order conditionally granting your
petition.

(4)(i) If you satisfy the condition to
post a bond or surety instrument or
demonstrate financial solvency under
paragraph (b)(3) of this section, the
accrual of penalties will be stayed
effective on the date of the ALJ’s order
conditionally granting your petition.

(ii) If you fail to satisfy the condition
to post a bond or surety instrument or
demonstrate financial solvency under
paragraph (b)(3) of this section,
penalties will continue to accrue.

(5) Notwithstanding paragraphs (b)(1),
(2), (3), and (4) of this section, if the ALJ
determines that your defense to a Notice
is frivolous, and a civil penalty is owed,
you will forfeit the benefit of the stay,
and penalties will be calculated as if no
stay had been granted.

Subpart B—Notices of Noncompliance
and Civil Penalties

Penalties With a Period To Correct

§1241.50 What may ONRR do if | violate a
statute, regulation, order, or lease term
relating to a lease subject to this part?

If we determine that you have not
followed any requirement of a statute,
regulation, order, or a term of a lease
subject to this part, we may serve you
with a NONC explaining:

(a) What the violation is.

(b) How to correct the violation to
avoid a civil penalty.

(c) That you have 20 days after the
date on which you are served the NONC
to correct the violation, unless the
NONC specifies a longer period.

§1241.51 What if | correct the violation
identified in a NONC?

If you correct all of the violations that
we identified in the NONC within 20
days after the date on which you are
served the NONG, or any longer period
for correction that the NONC specifies,
we will close the matter and will not
assess a civil penalty. However, we will
consider these violations as part of your
history of noncompliance for future
penalty assessments under
§1241.70(a)(2).

§1241.52 What if | do not correct the
violation identified in a NONC?

(a) If you do not correct all of the
violations that we identified in the
NONC within 20 days after the date on
which you are served the NONC, or any
longer period that the NONC specifies
for correction, then we may send you an
FCCP.

(1) The FCCP will state the amount of
the penalty that you must pay. The
penalty will:

(i) Begin to run on the day on which
you were served with the NONC.

(ii) Continue to accrue for each
violation identified in the NONC until
it is corrected.

(2) The penalty may be up to $1,177
per day for each violation identified in
the NONC that you have not corrected.

(b) If you do not correct all of the
violations identified in the NONC
within 40 days after you are served the
NONC, or within 20 days following the
expiration of any period longer than 20
days that the NONC specifies for
correction, then we may increase the
penalty to a maximum of $11,774 per
day for each violation identified in the
NONC that you have not corrected. The
increased penalty will:

(1) Begin to run on the 40th day after
the date on which you were served the
NONC, or on the 20th day after the
expiration of any period longer than 20
days that the NONC specifies for
correction.

(2) Continue to accrue for each
violation identified in the NONC until
it is corrected.

Penalties Without a Period To Correct

§1241.60 Am | subject to a penalty without
prior notice and an opportunity to correct?

(a) We may assess a penalty for a
violation identified in paragraph (b) of
this section without prior notice or first
giving you an opportunity to correct the
violation. We will inform you of a
violation without a period to correct by
issuing an ILCP explaining:

(1) What the violation is.

(2) The amount of the civil penalty.
The civil penalty for such a violation
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begins running on the day it was
committed.

(b) ONRR may assess a civil penalty
of up to:

(1) $23,548 per day, per violation for
each day that the violation continues if
you:

(i) Knowingly or willfully fail to make
any royalty payment by the date
specified by statute, regulation, order, or
a term of the lease.

(ii) Fail or refuse to permit lawful
entry, inspection, or audit, including
refusal to keep, maintain, or produce
documents.

(2) $58,871 per day, per violation for
each day that the violation continues if
you knowingly or willfully prepare,
maintain, or submit a false, inaccurate,
or misleading report, notice, affidavit,
record, data, or any other written
information.

(c) We may use any information as
evidence that you knowingly or
willfully committed a violation,
including:

(1) The act and failure to act of your
employee or agent.

(2) An email indicating your
concurrence with an issue.

(3) An order that you did not appeal
or an order, NONC, or ILCP for which
no further appeal is available.

(4) Any written or oral
communication, identifying a violation
which:

(i) You acknowledge as true and fail
to correct.

(ii) You fail to or cannot further
appeal and fail to correct.

(iii) You correct, but you subsequently
commit the same violation.

Subpart C—Penalty Amount, Interest,
and Collections

§1241.70 How does ONRR decide the
amount of the penalty to assess?

(a) ONRR will determine the amount
of the penalty to assess by considering:

(1) The severity of the violation.

(2) Your history of noncompliance.

(3) The size of your business. To
determine the size of your business, we
may consider the number of employees
in your company, parent company or
companies, and any subsidiaries and
contractors.

(b) We will not consider the royalty
consequence of the underlying violation
when determining the amount of the
civil penalty for a violation under
§1241.50 or § 1241.60(b)(1)(ii) or (b)(2).

(c) We will post the FCCP and ILCP
assessment matrices and any
adjustments to the matrices on our Web
site.

§1241.71 Do |l owe interest on both the
penalty amount and any underlying
underpayment or unpaid debt?

(a) A penalty under this part is in
addition to interest that you may owe on
any underlying underpayment or
unpaid debt.

(b) If you do not pay the penalty
amount by the due date in the bill
accompanying the FCCP or ILCP, you
will owe late payment interest on the
penalty amount under 30 CFR 1218.54
from the date when the civil penalty
payment became due under § 1241.72
until the date when you pay the civil
penalty amount.

§1241.72 When must | pay the penalty?

(a) If you do not request a hearing on
a FCCP or ILCP under this part, you
must pay the penalty amount by the due
date specified in the bill accompanying
the FCCP or ILCP.

(b) If you request a hearing on a FCCP
or ILCP under this part, the ALJ affirms
the civil penalty; and

(1) You do not appeal the ALJ’s
decision to the IBLA under §1241.9,
you must pay the civil penalty amount
determined by the ALJ within 30 days
of the ALJ’s decision; or

(2) You appeal the ALJ’s decision to
the IBLA under § 1241.9, and IBLA
affirms a civil penalty; and

(i) You do not seek judicial review of
the IBLA’s decision under 30 U.S.C.
1719(j), you must pay the civil penalty
amount that IBLA determines within
120 days of the IBLA decision; or

(ii) You seek judicial review of the
IBLA decision, and a court of competent
jurisdiction affirms the penalty, you
must pay the penalty assessed within 30
days after the court enters a final non-
appealable judgment.

§1241.73 May ONRR reduce my penalty
once it is assessed?

ONRR’s Director or his or her delegate
may compromise or reduce a civil
penalty assessed under this part.

§1241.74 How may ONRR collect my
penalty?

(a) If you do not pay a civil penalty
amount by the date when payment is
due under § 1241.72, we may use all
available means to collect the penalty,
including but not limited to:

(1) Requiring the lease surety, for an
amount owed by a lessee, to pay the
penalty.

(2) Deducting the amount of the
penalty from any sum that the United
States owes you.

(3) Referring the debt to the
Department of the Treasury for
collection under 30 CFR part 1218,
subpart J.

(4) Using the judicial process to
compel your payment under 30 U.S.C.
1719(k).

(b) If ONRR uses the judicial process
to compel your payment, or if you seek
judicial review under 30 U.S.C. 1719(j),
and the court upholds the assessment of
a penalty, the court will have
jurisdiction to award the penalty
amount assessed plus interest from the
date of the expiration of the 90-day
period referred to in 30 U.S.C. 1719(j).

[FR Doc. 2016-17598 Filed 7-29-16; 8:45 am|
BILLING CODE 4335-30-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2013-1018]

Special Local Regulation; Seattle
Seafair Unlimited Hydroplane Race,
Lake Washington, WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Seattle Seafair Unlimited
Hydroplane Race special local
regulation on Lake Washington, WA
from 8 a.m. on August 2, 2016 through
11 p.m. on August 7, 2016 during
hydroplane race times. This action is
necessary to ensure public safety from
the inherent dangers associated with
high-speed races while allowing access
for rescue personnel in the event of an
emergency. During the enforcement
period, no person or vessel will be
allowed to enter the regulated area
without the permission of the Captain of
the Port, Puget Sound, the on-scene
Patrol Commander, or a designated
representative.

DATES: The regulations in 33 CFR
100.1301 will be effective from 8 a.m.
on August 2, 2016 through 11 p.m. on
August 7, 2016.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email LT Kate Haseley, Sector Puget
Sound Waterways Management
Division, Coast Guard; telephone (206)
217-6051, email
SectorPugetSoundWWM®@uscg.mil.
SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
Seattle Seafair Unlimited Hydroplane
Race special local regulation in 33 CFR
100.1301 from 8 a.m. on August 2, 2016
through 11 p.m. on August 7, 2016.
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Under the provisions of 33 CFR
100.1301, the Coast Guard will restrict
general navigation in the following area:
All waters of Lake Washington bounded
by the Interstate 90 (Mercer Island/
Lacey V. Murrow) Bridge, the western
shore of Lake Washington, and the east/
west line drawn tangent to Bailey
Peninsula and along the shoreline of
Mercer Island.

The regulated area has been divided
into two zones. The zones are separated
by a line perpendicular from the I-90
Bridge to the northwest corner of the
East log boom and a line extending from
the southeast corner of the East log
boom to the southeast corner of the
hydroplane race course and then to the
northerly tip of Ohlers Island in
Andrews Bay. The western zone is
designated Zone I, the eastern zone,
Zone II. (Refer to NOAA Chart 18447).

The Coast Guard will maintain a
patrol consisting of Coast Guard vessels,
assisted by Coast Guard Auxiliary
vessels, in Zone II. The Coast Guard
patrol of this area is under the direction
of the Coast Guard Patrol Commander
(the “Patrol Commander”’). The Patrol
Commander is empowered to control
the movement of vessels on the
racecourse and in the adjoining waters
during the periods this regulation is in
effect. The Patrol Commander may be
assisted by other federal, state and local
law enforcement agencies.

Only vessels authorized by the Patrol
Commander may be allowed to enter
Zone I during the hours this regulation
is in effect. Vessels in the vicinity of
Zone I shall maneuver and anchor as
directed by the Patrol Commander.

During the times in which the
regulation is in effect, the following
rules shall apply:

(1) Swimming, wading, or otherwise
entering the water in Zone I by any
person is prohibited while hydroplane
boats are on the racecourse. At other
times in Zone I, any person entering the
water from the shoreline shall remain
west of the swim line, denoted by
buoys, and any person entering the
water from the log boom shall remain
within ten (10) feet of the log boom.

(2) Any person swimming or
otherwise entering the water in Zone II
shall remain within ten (10) feet of a
vessel.

(3) Rafting to a log boom will be
limited to groups of three vessels.

(4) Up to six (6) vessels may raft
together in Zone II if none of the vessels
are secured to a log boom. Only vessels
authorized by the Patrol Commander,
other law enforcement agencies or event
sponsors shall be permitted to tow other
watercraft or inflatable devices.

(5) Vessels proceeding in either Zone
I or Zone II during the hours this
regulation is in effect shall do so only
at speeds which will create minimum
wake, seven (07) miles per hour or less.
This maximum speed may be reduced at
the discretion of the Patrol Commander.

(6) Upon completion of the daily
racing activities, all vessels leaving
either Zone I or Zone II shall proceed at
speeds of seven (07) miles per hour or
less. The maximum speed may be
reduced at the discretion of the Patrol
Commander.

(7) A succession of sharp, short
signals by whistle or horn from vessels
patrolling the areas under the direction
of the Patrol Commander shall serve as
signal to stop. Vessels signaled shall
stop and shall comply with the orders
of the patrol vessel; failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

The Captain of the Port may be
assisted by other federal, state and local
law enforcement agencies in enforcing
this regulation.

This notice is issued under authority
of 33 CFR 100.1301 and 5 U.S.C. 552(a).
If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: July 20, 2016.
M.W. Raymond,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2016-18127 Filed 7—29-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2016-0635]
Drawbridge Operation Regulation;

Lake Washington Ship Canal, Seattle,
WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulation; modification.

SUMMARY: The Coast Guard has modified
a temporary deviation from the
operating schedule that governs Seattle
Department of Transportation’s (SDOT)
Fremont Bridge, across the Lake
Washington Ship Canal, mile 2.6, at
Seattle, WA. The modified deviation is
necessary to accommodate heavy
pedestrian and cycling traffic across the

bridge during the ‘Fun Ride’ event and
Lake Union 10K Run event. This
modified deviation allows the bridge to
remain in the closed-to-navigation
position and need not open to maritime
traffic.

DATES: This deviation is effective from
7:30 a.m. to 8:30 a.m. and 10:30 a.m. to
12:30 p.m. on August 14, 2016.
ADDRESSES: The docket for this
deviation, [USCG-2016-0635] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Steven
Fischer, Bridge Administrator,
Thirteenth Coast Guard District;
telephone 206-220-7282, email d13-pf-
d13bridges@uscg.mil.

SUPPLEMENTARY INFORMATION: On July
15, 2016, the Coast Guard published a
temporary deviation entitled
“Drawbridge Operation Regulation;
Lake Washington Ship Canal, Seattle,
WA?” in the Federal Register (81 FR
45971). This document was necessary
for Seattle Department of Transportation
(SDOT) to temporarily deviate from the
operating schedule for the Fremont
Bridge, mile 2.6, crossing the Lake
Washington Ship Canal at Seattle, WA.
This modification adds an additional
closure hour on August 14, 2016 for
these events. The deviation is necessary
to accommodate heavy pedestrian and
cycling traffic across the bridge during
the ‘Fun Ride’ event and Lake Union
10K Run event. To facilitate these
events, the double bascule draw of the
bridge will not open for vessel traffic
during the effective date and times. The
Fremont Bridge provides a vertical
clearance of 14 feet (31 feet of vertical
clearance for the center 36 horizontal
feet) in the close-to-navigation position.
The clearance is referenced to the mean
water elevation of Lake Washington.
The normal operating schedule for the
Fremont Bridge is found at 33 CFR
117.1051. Waterway usage on the Lake
Washington Ship Canal ranges from
commercial tug and barge to small
pleasure craft. No early Sunday morning
bridge opening requests have been
received during August for the Fremont
Bridge in the last five years.

Vessels able to pass through the
bridge in the closed-to-navigation
position may do so at anytime. The
bridge will be able to open for
emergencies, and there is no immediate
alternate route for vessels to pass. The
Coast Guard will also inform the users
of the waterways through our Local and
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Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so that vessels can arrange their
transits to minimize any impact caused
by the temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: July 26, 2016.
Steven M. Fischer,

Bridge Administrator, Thirteenth Coast Guard
District.

[FR Doc. 2016—18080 Filed 7—29-16; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Part 36
RIN 1801-AA16
[Docket ID ED-2015-OGC-0051]

Adjustment of Civil Monetary Penalties
for Inflation

AGENCY: Department of Education.
ACTION: Interim final regulations.

SUMMARY: The Department of Education
(Department) issues these interim final
regulations to adjust the Department’s
civil monetary penalties (CMPs) for
inflation, as required by the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Act), which further amended the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (the Inflation
Adjustment Act).

DATES: These regulations are effective
August 1, 2016. In this rule, the adjusted
civil penalty amounts are applicable
only to civil penalties assessed after
August 1, 2016, whose associated
violations occurred after November 2,
2015, the date of enactment of the 2015
Amendments. Therefore, violations
occurring on or before November 2,
2015, and assessments made prior to
August 1, 2016 whose associated
violations occurred after November 2,
2015, will continue to be subject to the
civil monetary penalty amounts set forth
in the Department’s existing regulations
at 34 CFR 36.2 (or as set forth by statute
if the amount has not yet been adjusted
by regulation).

FOR FURTHER INFORMATION CONTACT:
Levon Schlichter, U.S. Department of
Education, Office of the General
Counsel, 400 Maryland Avenue SW.,
Room 6E235, Washington, DC 20202—
2241. Telephone: (202) 453-6387 or by
email: levon.schlichter@ed.gov.

If you use a telecommunications
device for the deaf or a text telephone,
call the Federal Relay Service, toll free,
at 1-800-877-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or compact disc) on request
to the contact person listed in this
section.

SUPPLEMENTARY INFORMATION:

Background: The Federal Civil
Penalties Inflation Adjustment Act of
1990 (Inflation Adjustment Act) (28
U.S.C. 2461 note) provides for the
regular evaluation of civil monetary
penalties (CMPs) to ensure that they
continue to maintain their deterrent
value. The Inflation Adjustment Act
required that each agency issue
regulations to adjust its CMPs beginning
in 1996 and at least every four years
thereafter. The Department published its
most recent cost adjustment to each
CMP in the Federal Register on October
2,2012 (77 FR 60047), and those
adjustments became effective on the
date of publication.

On November 2, 2015, the President
signed into law the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (the 2015
Act) (section 701 of Pub. L. 114-74),
which further amended the Inflation
Adjustment Act, to improve the
effectiveness of civil monetary penalties
and to maintain their deterrent effect.

The 2015 Act requires agencies to: (1)
Adjust the level of civil monetary
penalties with an initial “catch-up”
adjustment through an interim final
rulemaking (IFR); and (2) make
subsequent annual adjustments for
inflation. Catch-up adjustments are
based on the percent change between
the Consumer Price Index for all Urban
Consumers (CPI-U) for the month of
October in the year the penalty was last
adjusted by a statute other than the
Inflation Adjustment Act, and the
October 2015 CPI-U. Annual inflation
adjustments are based on the percent
change between the October CPI-U
preceding the date of each statutory
adjustment, and the prior year’s October
CPI-U.1

The Department is required to publish
an IFR with the initial penalty
adjustment amounts by July 1, 2016,
and the new penalty levels must take
effect no later than August 1, 2016.
These adjustments will apply to all civil
monetary penalties covered by the
Inflation Adjustment Act.

11f a statute that created a penalty is amended to
change the penalty amount, the Department does
not adjust the penalty in the year following the
adjustment.

A CMP is defined in the statute as any
penalty, fine, or other sanction that is
(1) for a specific monetary amount as
provided by Federal law, or has a
maximum amount provided for by
Federal law; (2) assessed or enforced by
an agency pursuant to Federal law; and
(3) assessed or enforced pursuant to an
administrative proceeding or a civil
action in the Federal courts.

The formula for the amount of a CMP
inflation adjustment is prescribed by
law, as explained in OMB Memorandum
M-16-06 (February 24, 2016), and is not
subject to the exercise of discretion by
the Secretary of Education (Secretary).
Under the 2015 Act, the Department
must use, as the baseline for adjusting
the CMPs in this IFR, the CMP amounts
as they were most recently established
or adjusted under a provision of law
other than by the Inflation Adjustment
Act. In accordance with the 2015 Act,
we are not using the amounts set out in
34 CFR part 36 in 2012 in the formula
used to adjust for inflation because
those CMP amounts were updated
pursuant to the Inflation Adjustment
Act.2 Instead, the baselines we are using
are the amounts set out most recently in
each of the statutes that provide for civil
penalties. Using these statutory CMPs,
we have determined which year those
amounts were originally enacted by
Congress (or the year the statutory
amounts were last amended by the
statute that established the penalty) and
used the annual inflation adjustment
multiplier corresponding to that year
from Table A of OMB Memorandum M-
16—06. We then rounded the number to
the nearest dollar and checked, as
required by the Inflation Adjustment
Act, to see if that adjusted amount
exceeded 150 percent of the CMP
amount that was established under 34
CFR part 36, and in effect on November
2, 2015. If any of the amounts exceeded
150 percent, we are required to use the
lesser amount (the 150 percent amount).
All of the adjusted amounts were less
than 150 percent so we did not have to
replace any of the amounts we
calculated using the multiplier from
Table A of OMB Memorandum M—16—
06 with the lesser amount.

2 As originally enacted, the Inflation Adjustment
Act limited the first increased adjustment, which
we made through regulation, to a maximum of 10
percent. This 10 percent limitation affected the
increase we last made in the 2012 rulemaking. In
the 2015 Act, Congress determined that limiting the
first adjustments to 10 percent reduced the
effectiveness of the penalties, so the 2015 Act
requires us to use the statutory amounts as our
baseline.
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The Department’s Civil Monetary
Penalties

The following analysis calculates new
civil monetary penalties for penalty
statutes in the order in which they
appear in 34 CFR 36.2. The 2015 Act
provides that any increase to an
agency’s CMPs applies only to CMPs,
including those whose associated
violation predated such increase, which
are assessed after the effective date of
the adjustments. These regulations are
effective August 1, 2016. Therefore, the
adjustments made by this amendment to
the Department’s CMPs apply only to
violations that are assessed after August
1, 2016.

Statute: 20 U.S.C. 1015(c)(5).

Current Regulations: The CMP for 20
U.S.C. 1015(c)(5) [Section 131(c)(5) of
the Higher Education Act of 1965, as
amended (HEA)], as last set out in
statute in 1998 (Pub. Law 105-244, title
I, §101(a), Oct. 7, 1998, 112 Stat. 1602),
is a fine of up to $25,000 for failure by
an IHE to provide information on the
cost of higher education to the
Commissioner of Education Statistics.

New Regulations: The new penalty for
this section is $36,256.

Reason: Using the multiplier for 1998
of 1.45023 from OMB Memorandum M—
16-06, the new penalty is calculated as
follows: $25,000 x 1.45023 =
$36,255.75, which makes the adjusted
penalty $36,256, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1022d(a)(3).

Current Regulations: The CMP for 20
U.S.C. 1022d(a)(3) [Section 205(a)(3) of
the HEA], as last set out in statute in
2008 (Pub. L. 110-315, title II, § 201(2),
Aug. 14, 2008, 122 Stat. 3147), provides
for a fine of up to $27,500 for failure by
an IHE to provide information to the
State and the public regarding its
teacher-preparation programs.

New Regulations: The new penalty for
this section is $30,200.

Reason: Using the multiplier for 2008
of 1.09819 from OMB Memorandum M—
16-06, the new penalty is calculated as
follows: $27,500 x 1.09819 =
$30,200.23, which makes the adjusted
penalty $30,200, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1082(g).

Current Regulations: The CMP for 20
U.S.C. 1082(g) [Section 432(g) of the
HEA], as last set out in statute in 1986
(Pub. L. 99-498, title IV, § 402(a), Oct.
17,1986, 100 Stat. 1401), provides for
a fine of up to $25,000 for violations by
lenders and guaranty agencies of Title
IV of the HEA, which authorizes the
Federal Family Education Loan
Program.

New Regulation: The new penalty for
this section is $53,907.

Reason: Using the multiplier for 1986
of 2.15628 from OMB Memorandum M—
16—06, the new penalty is calculated as
follows: $25,000 x 2.15628 =
$53,907.00, which makes the adjusted
penalty $53,907, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1094(c)(3)(B).

Current Regulations: The CMP for 20
U.S.C. 1094(c)(3)(B) [Section
487(c)(3)(B) of the HEA], as set out in
statute in 1986 (Pub. L. 99-498, title IV,
§407(a), Oct. 17, 1986, 100 Stat. 1488),
provides for a fine of up to $25,000 for
an IHE’s violation of Title IV of the HEA
or its implementing regulations. Title IV
authorizes various programs of student
financial assistance.

New Regulations: The new penalty for
this section is $53,907.

Reason: Using the multiplier for 1986
of 2.15628 from OMB Memorandum M-
16-06, the new penalty is calculated as
follows: $25,000 x 2.15628 =
$53,907.00, which makes the adjusted
penalty $53,907, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1228c¢(c)(2)(E).

Current Regulations: The CMP for 20
U.S.C. 1228c(c)(2)(E) [Section 429 of the
General Education Provisions Act], as
set out in statute in 1994 (Pub. L. 103—
382, title I1, § 238, Oct. 20, 1994, 108
Stat. 3918), provides for a fine of up to
$1,000 for an educational organization’s
failure to disclose certain information to
minor students and their parents.

New Regulations: The new penalty for
this section is $1,591.

Reason: Using the multiplier for 1994
of 1.59089 from OMB Memorandum M—
16-06, the new penalty is calculated as
follows: $1,000 x 1.59089 = $1,590.89,
which makes the adjusted penalty
$1,591, when rounded to the nearest
dollar.

Statute: 31 U.S.C. 1352(c)(1) and
(c)(@)(A).

Current Regulations: The CMPs for 31
U.S.C. 1352(c)(1) and (c)(2)(A), as set
out in statute in 1989, provide for a fine
of $10,000 to $100,000 for recipients of
Government grants, contracts, etc. that
improperly lobby Congress or the
Executive Branch with respect to the
award of Government grants and
contracts.

New Regulations: The new penalties
for these sections are $18,936 to
$189,361.

Reason: Using the multiplier for 1989
of 1.89361 from OMB Memorandum M—
16—06, the new minimum penalty is
calculated as follows: $10,000 x 1.89361
= $18,936.10, which makes the adjusted
penalty $18,936, when rounded to the
nearest dollar. The new maximum
penalty is calculated as follows:
$100,000 x 1.89361 = $189,361.00,

which makes the adjusted penalty
$189,361, when rounded to the nearest
dollar.

Statute: 31 U.S.C. 3802(a)(1) and
(a)(2).

Current Regulations: The CMPs for 31
U.S.C. 3802(a)(1) and (a)(2), as set out in
statute in 1986 (Pub. L. 99-509, title VI,
§6103(a), Oct. 21, 1986, 100 Stat. 1937),
provide for a fine of up to $5,000 for
false claims and statements made to the
Government.

New Regulations: The new penalty for
this section is $10,781.

Reason: Using the multiplier for 1986
of 2.15628 from OMB Memorandum M—
16—-06, the new penalty is calculated as
follows: $5,000 x 2.15628 = $10,781.40,
which makes the adjusted penalty
$10,781, when rounded to the nearest
dollar.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is “significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a significant
regulatory action as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities in a material way (also
referred to as “‘economically significant
regulations);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

Based on the number and amount of
penalties imposed under the CMPs
amended in this IFR, we have
determined that this regulatory action
will have none of the economic impacts
described under the Executive order.
This IFR is required by statute, the
adjusted CMPs are not at the Secretary’s
discretion, and, accordingly, this IFR
does not have any of the policy impacts
described under the Executive order.
Because this IFR is not a significant
regulatory action, it is not subject to
review by OMB under section 3(f) of
Executive Order 12866.

’s
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We have also reviewed these
regulations under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account, among other things,
and to the extent practicable, the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
providing information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.”” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing this IFR as required by
statute. The Secretary has no discretion
to consider alternative approaches as
delineated in the Executive order. Based
on this analysis and the reasons stated
in the preamble, the Department
believes that this IFR is consistent with
the principles in Executive Order 13563.

Waiver of Rulemaking and Delayed
Effective Date

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553), the
Department generally offers interested
parties the opportunity to comment on
proposed regulations. However, the

APA provides that an agency is not
required to conduct notice-and-
comment rulemaking when the agency,
for good cause, finds that notice and
public comment thereon are
impracticable, unnecessary, or contrary
to the public interest (5 U.S.C.
553(b)(B)). There is good cause to waive
rulemaking here as unnecessary.

Rulemaking is “unnecessary” in those
situations in which ‘““the administrative
rule is a routine determination,
insignificant in nature and impact, and
inconsequential to the industry and to
the public.” Utility Solid Waste
Activities Group v. EPA, 236 F.3d 749,
755 (D.C. Cir. 2001), quoting U.S.
Department of Justice, Attorney
General’s Manual on the Administrative
Procedure Act 31 (1947) and South
Carolina v. Block, 558 F. Supp. 1004,
1016 (D.S.C. 1983).

These regulations merely implement
the statutory mandate to adjust CMPs
for inflation. The regulations reflect
administrative computations performed
by the Department as prescribed by the
statute and the Secretary has no
discretion in determining the new
penalties.

The APA also generally requires that
regulations be published at least 30 days
before their effective date, unless the
agency has good cause to implement its
regulations sooner (5 U.S.C. 553(d)(3)).
Again, because these final regulations
merely implement non-discretionary
administrative computations, there is
good cause to make them effective on
the day they are published.

Regulatory Flexibility Act Certification

The Secretary certifies that these
regulations will not have a significant
economic impact on a substantial
number of small entities. The formula
for the amount of the inflation
adjustments is prescribed by statute and
is not subject to the Secretary’s
discretion. These CMPs are infrequently
imposed by the Secretary, and the
regulations do not involve any special
considerations that might affect the
imposition of CMPs on small entities.

Paperwork Reduction Act of 1995

These regulations do not contain any
information collection requirements.

Intergovernmental Review

This program is not subject to
Executive Order 12372 and the
regulations in 34 CFR part 79.

Assessment of Educational Impact

Based on our own review, we have
determined that this IFR does not
require transmission of information that
any other agency or authority of the
United States gathers or makes
available.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

List of Subjects in 34 CFR Part 36

Claims, Fraud, Penalties.

Dated: July 27, 2016.
John B. King, Jr.,
Secretary of Education.

For the reasons discussed in the
preamble, the Secretary amends part 36
of title 34 of the Code of Federal
Regulations as follows:

PART 36—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

m 1. The authority citation for part 36 is
revised to read as follows:

Authority: 20 U.S.C. 1221e-3 and 3474; 28
U.S.C. 2461 note, as amended by § 701 of
Pub. Law 114—-74, unless otherwise noted.

m 2.In § 36.1, revise the authority
citation to read as follows:

§36.1 Purpose.

* * * * *

(Authority: 20 U.S.C. 1221e-3 and 3474; 28
U.S.C. 2461 note, as amended by § 701 of
Pub. Law 114-74.)

m 3. Section 36.2 is amended by revising
Table I and the authority citation to read
as follows:

§36.2 Penalty adjustment.

* * * * *
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TABLE |, SECTION 36.2—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

New maximum
(and minimum,
Statute Description if applicable)
penalty
amount
20 U.S.C. 1015(c)(5) (Section 131(c)(5) | Provides for a fine, as set by Congress in 1998, of up to $25,000 for failure by an $36,256
of the Higher Education Act of 1965 institute of higher education to provide information on the cost of higher edu-
(HEA)). cation to the Commissioner of Education Statistics.
20 U.S.C. 1022d(a)(3) (Section 205(a)(3) | Provides for a fine, as set by Congress in 2008, of up to $27,500 for failure by an 30,200
of the HEA). IHE to provide information to the State and the public regarding its teacher-prep-
aration programs.
20 U.S.C. 1082(g) (Section 432(g) of the | Provides for a civil penalty, as set by Congress in 1986, of up to $25,000 for viola- 53,907
HEA). tions by lenders and guaranty agencies of Title IV of the HEA, which authorizes
the Federal Family Education Loan Program.
20 U.S.C. 1094(c)(3)(B)  (Section | Provides for a civil penalty, as set by Congress in 1986, of up to $25,000 for an 58,907
487(c)(3)(B) of the HEA). IHE’s violation of Title IV of the HEA, which authorizes various programs of stu-
dent financial assistance.
20 U.S.C. 1228c(c)(2)(E) (Section 429 of | Provides for a civil penalty, as set by Congress in 1994, of up to $1,000 for an edu- 1,591
the General Education Provisions Act). cational organization’s failure to disclose certain information to minor students
and their parents.

31 U.S.C. 1352(c)(1) and (c)(2)(A) ..cecvenee Provides for a civil penalty, as set by Congress in 1989, of $10,000 to $100,000 for 18,936
recipients of Government grants, contracts, etc. that improperly lobby Congress to 189,361
or the Executive Branch with respect to the award of Government grants and
contracts.

31 U.S.C. 3802(a)(1) and (a)(2) ...ceceveenven. Provides for a civil penalty, as set by Congress in 1986, of up to $5,000 for false 10,781
claims and statements made to the Government.

(Authority: 20 U.S.C. 1221e-3 and 3474; 28
U.S.C. 2461 note, as amended by § 701 of
Pub. Law 114-74).

[FR Doc. 2016—18179 Filed 7-29-16; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il

[Docket ID ED-2016—OSERS-0022; CFDA
Number: 84.421B.]

Final Priorities, Requirements, and
Definition—Disability Innovation
Fund—Transition Work-Based
Learning Model Demonstrations

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Final priorities, requirements,
and definition.

SUMMARY: The Assistant Secretary for
Special Education and Rehabilitative
Services announces priorities,
requirements, and a definition under the
Disability Innovation Fund (DIF)
Program. The Assistant Secretary may
use these priorities, requirements, and
definition for competitions in fiscal year
(FY) 2016 and later years. The Assistant
Secretary takes this action to identify,
develop, implement, and evaluate work-
based learning models that are
supported by evidence and will help
students with disabilities prepare for
postsecondary education and
competitive integrated employment.
The models must be delivered through

a coordinated system of transition
services.

DATES: The priorities, requirements, and
definition are effective October 9, 2016.

FOR FURTHER INFORMATION CONTACT:
RoseAnn Ashby, U.S. Department of
Education, Rehabilitation Services
Administration, 400 Maryland Avenue
SW., Room 5057, Potomac Center Plaza,
Washington, DC 20202-2800.
Telephone: (202) 245-7258, or by email:
roseann.ashby@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800—877—
8339.

SUPPLEMENTARY INFORMATION:

Purpose of Program: The purpose of
the DIF Program, as provided by the
Consolidated Appropriations Act, 2015
(Pub. L. 113-235), is to support
innovative activities aimed at improving
the outcomes of “individuals with
disabilities,” as defined in section
7(20)(A) of the Rehabilitation Act of
1973, as amended (Rehabilitation Act)
(29 U.S.C. 705(20)(A)).

Program Authority: Consolidated
Appropriations Act, 2015 (Pub. L. 113—
235).

We published a notice of proposed
priorities, requirements, and definitions
(NPP) for this competition in the
Federal Register on April 13, 2016 (81
FR 21808). That notice contained
background information and our reasons
for proposing the particular priorities,
requirements, and definitions.

Public Comment: In response to our
invitation in the NPP, 10 parties
submitted comments on the proposed
priorities, requirements, and definitions.
We group major issues according to
subject. Generally, we do not address
technical and other minor changes, or
suggested changes the law does not
authorize us to make under the
applicable statutory authority. In
addition, we do not address general
comments that raised concerns not
directly related to the priorities.

Analysis of Comments and Changes:
An analysis of the comments and of any
changes in the priorities, requirements,
and definitions since publication of the
NPP follows.

Priority 1
General

Comment: None.

Discussion: Upon review of the
requirements for proposed Priority 1, we
became aware that to ensure the
replicability of the project model, we
needed to clarify that the proposed
project design must be replicable in
similar contexts and settings and
implemented at multiple local sites.

Changes: We have specified in the
first sentence in paragraph (a) of the
requirements for Priority 1 that the
proposed project design must be
replicable in similar contexts and
settings. For emphasis, we also moved
the requirement that the model be
implemented at multiple local sites
from the end of proposed paragraph (b)
to the end of paragraph (a). In addition,
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we clarified in paragraph (a) of the
requirements of Priority 1 that evidence
of strong theory is required for the
project design.

Comment: None.

Discussion: Upon review of Priority 1,
we became aware that we needed to
eliminate possible confusion about what
is meant by the word “effective” and
more accurately reflect the purpose of
Priority 1.

The term “effective” in the context of
education research and evaluation
usually means that a high-quality study
was conducted to assess the
effectiveness of an intervention. While
the purpose of Priority 1 is to build the
evidence base and identify and
demonstrate work-based learning
interventions that are supported by
evidence for students with disabilities,
the priority does not require that the
proposed interventions to be
implemented under the project’s model
be supported by a specific level of
effectiveness determined by a high-
quality study. Accordingly, we believe
that the term “supported by evidence”
more accurately reflects the intent of the
priority.

Changes: We have replaced the word
“effective” with “supported by
evidence” throughout the priority and
requirements when referring to the
applicant’s proposed strategies, model,
or project.

Comments: None.

Discussion: Upon further review of
the notice, we removed the second
sentence in paragraph (i)(2) of
Requirements for Priority 1 because the
summative evaluation is not an
effectiveness evaluation and would not
statistically prove the effectiveness of
the model. Also, the intent of this
sentence was redundant with paragraph
(j) of the requirements for Priority 1.

Changes: We deleted the second
sentence in paragraph (i)(2) under the
Requirements for Priority 1.

Eligible Applicants and Partners

Comment: One commenter stated that
eligible applicants should include
secondary schools and school districts.
The commenter indicated that
secondary schools are developing many
great programs to provide career
pathways and successful transitions to
college and careers for students with
disabilities.

Discussion: We recognize the
importance of the partnerships between
State vocational rehabilitation (VR)
agencies and secondary schools or
school districts in implementing
strategies designed to successfully
transition students with disabilities to
college and careers. However, the

purpose of Priority 1 is to identify
models that State VR agencies will be
able to replicate. We believe that the
best way to accomplish this objective is
to require the applicant to be a State VR
agency working in collaboration with
other key partners. This will allow the
VR agency to make use of the expertise
and experience of multiple partners and
to implement models in multiple
settings. Each applicant is required to
develop a partnership, and chief among
these partners are local educational
agencies (LEAs).

Changes: None.

Comment: One commenter asked that
the Department include national and
community-based nonprofit
organizations as eligible applicants.
Although work-based learning is carried
out at the local level, the commenter
indicated that the bulk of the work—
recruiting individuals with disabilities,
connecting individuals to community
work-based learning experiences, and
providing follow-along supports—is
actually done by service providers. In
addition, the commenter stated that
limiting eligible applicants to State VR
agencies would narrow the ability of the
Department to evaluate specific
strategies with different populations in
different parts of the country. The
commenter explained that a national
organization could, for example, operate
a multi-community, multi-State
demonstration to effectively evaluate
work-based learning strategies on a large
and diverse scale.

Discussion: We recognize the
important role that service providers
play in facilitating and supporting work-
based learning experiences in the
community. Nevertheless, as discussed
earlier, we have decided to limit eligible
applicants to State VR agencies because
the purpose of Priority 1 is to identify
models that State VR agencies will be
able to replicate. Limiting applicants to
State VR agencies will not narrow the
ability of the Department to evaluate
specific strategies with different
populations in different parts of the
country. Rather than having one
national grant with multiple local sites,
we elected to have multiple grants, each
of which may propose variations in the
evaluations conducted. These may
require different methodologies and
may lead to different, but nonetheless
comparable, findings for specific
populations in a variety of contexts.

Changes: None.

Comment: Given the emphasis on
coordinated systems, interagency
collaboration, and effective intervention
at an individual and local level, one
commenter asked whether the
Department anticipates funding projects

at a local or State level. The commenter
further asked whether the Department
will fund multiple-State consortia in
this competition.

Discussion: The Department
understands the importance of
coordinated systems, interagency
collaboration, and effective intervention
at the individual, local, and State levels.
While the eligible applicant is the State
VR agency, the projects themselves
would be carried out at the local level
in collaboration with LEAs or, where
appropriate, State educational agencies
(SEAs) and other local partners. Given
the limited funds that are available for
this competition, we will only be able
to support a small number of projects,
depending on their scope and intensity.
Funding multiple-State consortia would
further limit the number of projects
awarded and the number and variety of
work-based learning models that they
will produce.

Changes: None.

Comment: One commenter
recommended that the required partners
specifically be expanded to include
disability service providers. The
commenter listed several places in the
requirements for Priority 1 where the
term “‘disability service providers”
should be included because the
commenter wanted disability service
providers to be involved in as many
aspects of the project as possible.

Discussion: We recognize the
important role that disability service
providers and other community service
providers play in assisting students with
disabilities to achieve their educational
and employment goals. Thus, the
requirement to establish partnerships in
developing and implementing a
project’s model in paragraph (c) of the
requirements for Priority 1 includes
“providers or other agencies that are
critical to the development of work-
based learning experiences in integrated
settings for students with disabilities.”
However, we believe that applicants
should have the flexibility to determine
which providers these are, as well as the
extent to which disability service
providers or other agencies are critical
to the development of work-based
learning experiences in the community.

Changes: None.

Target Population

Comment: One commenter asked for
clarification as to how Priority 1 will
address the needs of out-of-school youth
and young adults.

Discussion: The focus of this priority
is students with disabilities. We believe
that out-of-school youth and young
adults would benefit from successful
work-based learning opportunities that
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are developed and evaluated through
these priorities; however, the narrower
scope of these models, focusing
specifically on students with
disabilities, will help to ensure the
rigorous evaluation of the models.

Changes: None.

Comment: One commenter requested
that the Department revise Priority 1 to
require applicants to develop and
implement project designs that improve
outcomes for students with disabilities,
including low-incidence populations
such as students who are deaf or hard
of hearing. The commenter would also
establish partnerships with entities or
specific individuals with expertise in
developing, evaluating, and
disseminating innovative strategies for
serving individuals from low-incidence
populations, including students who are
deaf or hard of hearing.

Discussion: The Department
appreciates the commenter’s interest in
ensuring that the projects funded under
this priority are designed to address
work-based learning experiences for
students with low-incidence
disabilities. Nothing precludes an
applicant from proposing to serve
individuals from low-incidence
populations, such as students who are
deaf or hard of hearing. However, the
Department declines to require all
applicants to design projects to serve
any specific disability population or
place greater importance on serving one
population over another under these
priorities.

Changes: None.

Work-based Learning Experiences

Comment: One commenter
recommended that work performed
through work-based learning
experiences be financially compensated.
For example, the commenter stated that
internships and apprenticeships should
be paid work experiences.

Discussion: We are aware that
research in this field indicates that paid
work experiences result in better
employment outcomes for youth with
disabilities than do unpaid work
experiences. Therefore, paragraph (e) of
the requirements for Priority 1 requires
that at least one of a student’s work
experiences be a paid experience. While
we encourage grantees to arrange for
paid work experiences whenever
possible, we do not want to preclude a
grantee from providing an unpaid work-
based learning experience that would be
beneficial and appropriate to the
student’s goals, particularly in instances
where a paid work experience is
unavailable.

Changes: None.

Comment: One commenter asserted
that the proposed requirements for
Priority 1 should include an increased
emphasis on engaging people with
disabilities in innovation, similar to
investments in science, technology,
engineering, and mathematics (STEM)
skills, such as “creativity/making” skills
and entrepreneurial skills.

Discussion: We agree that students
with disabilities should be exposed to a
wide variety of work-based learning
experiences, including those in
innovative fields (i.e., STEM) and those
involving entrepreneurship skills.
Work-based learning experiences
supported under this priority should
take into consideration the student’s
career interests and goals, which may
include some of the innovative fields
and entrepreneurship skills that the
commenter described, as well as
information about labor market demand
and career pathways. We disagree with
the commenter, however, that we
should emphasize innovation and
entrepreneurship above other areas of
career focus because that would
unnecessarily limit both the scope of the
projects proposed and the work-based
learning experiences available to
students with disabilities.

Changes: None.

Comment: One commenter asserted
that it is critically important that any
work-based learning program funded
and evaluated by the Department
include access to programs that ensure
that work disincentives created by
receiving benefits and assistance under
Supplemental Security Income or Social
Security Disability Insurance do not
prevent young adults with disabilities
from seeking employment.

Discussion: We agree that a grantee
may implement strategies or activities
that address potential work
disincentives that discourage a student
with a disability from seeking
employment. Nothing in Priority 1
would preclude an applicant from
forming partnerships with other
providers or programs that work in this
area.

Changes: None.

Comment: One commenter requested
that instead of including transportation
as an optional support service in
paragraph (g) of the requirements for
Priority 1, the Department require
grantees to provide transportation
education and travel training within
their demonstrations. The commenter
stated that adding a specific project
requirement for transportation
education would ensure that
individuals participating in the
demonstration projects have access to
and know how to use transportation,

both in the short-term (during their
work-based learning opportunities) and
in the long-term (when they transition
into employment or post-secondary
education). The commenter added that
in the explanatory statement
accompanying the Consolidated
Appropriations Act, 2015, Congress
highlighted the importance of
transportation in transition outcomes
and directed the Department to
collaborate with transportation experts
and implement transportation strategies.

Discussion: The Department agrees
that transportation services, including
education and travel training, are
important services and can help many
students with disabilities succeed in
work-based learning. Transportation
services are not optional, as the
commenter suggested. Paragraph (g) of
the requirements for Priority 1 requires
the applicant to identify and provide
support services, including
transportation services, needed to
ensure the student’s success in
participating in work-based learning
experiences. The phrase “as
appropriate” in the context of this
requirement does not make a project’s
provision of transportation services
optional. Rather, we recognize that not
all project participants will require
transportation services or the same
types of transportation services. Projects
are required to provide transportation
services to all students with disabilities
who may require such services to be
successful in their work-based learning
experiences. However, to address the
commenters’ concerns, we have
modified paragraph (g) to make it clear
that transportation services may include
transportation education and travel
training.

Changes: We have modified
paragraph (g) in the requirements for
Priority 1 to include transportation
education and travel training as
examples of transportation services that
may be provided to ensure the student’s
success in participating in work-based
learning experiences.

Other

Comment: One commenter expressed
concerns about the scope of the data
required to be collected and specifically
requested that data be collected on the
type of assistive technology used by
participants and the assistive
technologies requested but not acquired.

Discussion: We agree that assistive
technology allows many students with
disabilities to achieve their education
and employment goals and that
providing access to assistive technology
is a necessary element of any transition
model. In recognition of assistive
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technology’s importance, paragraph (h)
of the requirements for Priority 1
requires the project to identify and
provide or arrange for accommodations
or assistive technology needed to ensure
the student’s success in participating in
work-based learning experiences. The
purpose of these priorities is to evaluate
the extent to which the project’s model
of coordinated work-based learning
practices and strategies helps ensure
that students with disabilities are
prepared for postsecondary education
and competitive integrated employment.
Thus, we would expect grantees to
document the services and supports
provided to project participants,
including the provision of assistive
technology. However, we are not
requiring grantees to evaluate the use of
specific assistive technology because we
expect the types of assistive technology
used will vary with the needs of project
participants. Therefore, there is no need
to increase the scope of the required
data collection described in paragraph
(j) of Priority 1 to document whether the
assistive technology requested by
participants was acquired.

Changes: None.

Comment: One commenter asked that
the Department make outcome data
aggregated from the transition work-
based learning model demonstrations
publicly available so researchers and
service providers nationwide can
benefit from and create new best-
practice strategies from this relevant
information. This commenter observed
that the DIF-funded demonstrations will
represent one of the most significant
and coordinated efforts to study models
supported by evidence to improve
transition outcomes.

Discussion: We agree with the
commenter and will require grantees to
make outcome data available to the
Department in order to publish such
data on the National Clearinghouse of
Rehabilitation Training Materials
(NCRTM) and other publicly available
sources so that successful practices may
be shared and available for replication.

Changes: We have added a new
paragraph (k) to the requirements for
Priority 1 to require grantees to provide
outcome data to the Department for
publication through the NCRTM.

Priorities 2 and 3

Comment: None.

Discussion: Upon review of Priority 2,
we became aware that we needed to
clarify the requirement that at least one
component of the proposed project must
be supported by evidence of promise.

Change: We have revised Priority 2 by
requiring evidence of promise for at
least one key component and at least

one relevant outcome in the logic model
for their proposed project and made
conforming changes to the application
requirements.

Comment: A commenter observed that
Priority 3 outlined multiple approaches
to determine the quality of evidence but
also stated that the field would better
benefit from controlled studies of
interventions. The commenter asked
whether the Department intends for
these projects to incorporate
randomized control treatment designs.

Discussion: We are not requiring a
randomized control treatment design
but also do not want to discourage
applicants from proposing this type of
design. We have revised Priority 3 and
its associated requirements to clarify
that proposed evaluations designed to
produce evidence of effectiveness and
likely to meet the What Works
Clearinghouse Evidence Standards, such
as a randomized control treatment
design, are also permitted. In short, we
would encourage applicants to use the
most appropriate and strongest research
design to answer their research
questions.

Changes: We have revised Priority 3
and paragraph (b) of its associated
requirements to state that an applicant
may propose an evaluation design that,
if well implemented, is likely to meet
the What Works Clearinghouse
Evidence Standards.

Final Priorities

Priority 1: Transition Work-Based
Learning Model Demonstrations.

We give priority to model
demonstration projects designed to
identify, develop, implement, and
evaluate work-based learning models
that are supported by evidence and will
help ensure that students with
disabilities are prepared for
postsecondary education and
competitive integrated employment.
The model demonstration projects must
provide work-based learning
experiences, supported by evidence, in
integrated settings, in coordination with
other transition services, including pre-
employment transition services, to
students with disabilities, through State
VR agencies, in collaboration with LEAs
or, where appropriate, SEAs and other
local partners.

Priority 2: Evidence of Promise
Supporting the Proposed Model.

We give priority to applicants who
propose projects supported by evidence
of promise for at least one key
component and at least one relevant
outcome in the logic model for their
proposed project.

Priority 3: Project Evaluation
Designed to Meet the What Works
Clearinghouse Evidence Standards.

We give priority to applicants that
propose to conduct a rigorous and well-
designed evaluation of their completed
model demonstration project that, if the
research design is well implemented,
would meet the What Works
Clearinghouse Evidence Standards.

Types of Priorities:

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(1)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

Final Requirements

The Assistant Secretary announces
the following project requirements for
this competition. We may apply one or
more of these requirements in any year
in which this competition is in effect.
Each of the following sets of
requirements corresponds to one of the
priorities.

Requirements for Priority 1:

To be considered for funding under
Priority 1, applicants must describe
their plans to carry out the following
project requirements—

(a) Develop and implement a project
design replicable in similar contexts and
settings that is supported by strong
theory. The model must be
implemented at multiple local sites to
ensure its replicability;

(b) Develop and implement a project
demonstrating practices and strategies
that are supported by evidence in the
use of work-based learning experiences
in integrated settings within the local
community to prepare students with
disabilities for postsecondary education
and competitive integrated employment;
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(c) Establish partnerships with the
LEA or, as appropriate, the SEA,
institutions of higher education,
employers, and providers or other
agencies that are critical to the
development of work-based learning
experiences in integrated settings for
students with disabilities. At a
minimum, the partnership must include
representatives from the LEA, workforce
training providers (e.g., American Job
Centers), and employers who will
collaborate to develop and provide
opportunities (such as internships,
short-term employment, and
apprenticeships) for students with
disabilities served under the project;

(d) Provide career exploration and
counseling to assist students in
identifying possible career pathways (as
defined in this notice) and the relevant
work-based learning experiences;

(e) Develop work-based learning
experiences in integrated settings, at
least one of which must be a paid
experience, that—

(1) Provide exposure to a wide range
of work sites to help students make
informed choices about career
selections;

(2) Are appropriate for the age and
stage in life of each participating
student, ranging from site visits and
tours, job shadowing, service learning,
apprenticeships, and internships;

(3) Are structured and linked to
classroom or related instruction;

(4) Use a trained mentor to help
structure the learning at the worksite;

(5) Include periodic assessment and
feedback as part of each experience; and

(6) Fully involve students with
disabilities and, as appropriate, their
representative in choosing and
structuring their experiences;

(f) Provide instruction in employee
rights and responsibilities, as well as
positive work skills, habits, and
behaviors that foster success in the
workplace;

(g) Identify and provide support
services, as appropriate, including
transportation services (e.g.,
transportation education and travel
training), that are needed to ensure the
student’s success in participating in
work-based learning experiences;

(h) Identify and provide or arrange for
accommodations or assistive technology
needed to ensure the student’s success
in participating in work-based learning
experiences;

(i) Develop and implement a plan to
measure the model demonstration
project’s performance and outcomes. A
detailed and complete evaluation plan
must include—

(1) A formative evaluation plan,
consistent with the project’s logic
model, that—

(i) Includes evaluation questions,
source(s) for data, a timeline for data
collection, and analysis plans;

(ii) Shows how the outcome (e.g.,
postsecondary education and
competitive integrated employment)
and implementation data will be used
separately or in combination to improve
the project during the performance
period; and

(iii) Outlines how these data will be
reviewed by project staff, when they
will be reviewed, and how they will be
used during the course of the project to
adjust the model or its implementation
to increase the model’s usefulness,
replicability in similar contexts and
settings, and potential for sustainability;
and

(2) A summative evaluation plan,
including a timeline, to collect and
analyze data on students and their
outcomes over time, both for students
with disabilities served by the project
and for students with disabilities in a
comparison group not receiving project
services.

(j) Collect data necessary to evaluate
the outcomes of the project, including
the progress of the project in achieving
its goals and outcomes, which, at a
minimum, must include:

(1) The relevant available RSA-911
Case Service Report data for each
student in the project;

(2) The number of students in the
work-based learning project;

(3) The number of students in the
project who complete at least one work-
based learning experience;

(4) The number of work-based
learning experiences that each student
completes during the project;

(5) The types of work-based learning
experiences in which students
participated;

(6) The number of students who attain
a recognized post-secondary credential
and the type of credentials attained;

(7) The number of students who
obtain competitive integrated
employment; and

(8) An unduplicated count of students
who obtain a recognized postsecondary
credential and competitive integrated
employment.

(k) Make outcome data available to
the Department for publication through
the National Clearinghouse of
Rehabilitation Training Materials.

To be considered for funding under
Priority 1, an applicant also must
provide the following with its
application:

(a) A detailed review of the literature
that describes the evidence base for the

proposed demonstration project, its
components, and strategies for work-
based learning experiences for students
with disabilities;

(b) A logic model;

(c) A description of the applicant’s
plan for implementing the project,
including a description of—

(1) A cohesive, articulated model of
partnership and coordination among the
participating agencies and
organizations;

(2) The coordinated set of practices
and strategies that are supported by
evidence in the use and development of
work-based learning models that are
aligned with employment, training, and
education programs and reflect the
needs of employers and of students with
disabilities; and

(3) How the proposed project will—

(i) Involve employers in the project
design and in partnering with project
staff to develop integrated job
shadowing, internships,
apprenticeships, and other paid and
unpaid work-based learning experiences
that are designed to increase the
preparation of students with disabilities
for postsecondary education and
competitive integrated employment;

(ii) Conduct outreach activities to
identify students with disabilities whom
the work-based learning experiences
would enable them to achieve
competitive integrated employment; and

(iii) Identify innovative strategies,
including development,
implementation, and evaluation of
approved models, methods, and
measures that will increase the
preparation of students with disabilities
for postsecondary education and
competitive integrated employment;

(d) A description of the methods and
criteria that will be used to select the
site(s) at which the project activities
will be implemented;

(e) Documentation (e.g., letter of
support or draft agreement) that the
State VR agency has specific agreements
with its partners in the development
and implementation of the project;

(f) A plan for evaluating the project’s
performance, including an evaluation of
the practices and strategies
implemented by the project, in
achieving project goals and objectives.

Specifically, the evaluation plan must
include a description of—

(1) A formative evaluation plan,
consistent with the project’s logic model
that includes the following:

(i) The key questions to be addressed
by the project evaluation and the
appropriateness of the methods for how
each question will be addressed;

(ii) How the methods of evaluation
will provide valid and reliable
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performance data on relevant outcomes,
particularly postsecondary and
competitive integrated employment
outcomes, including the source(s) for
the data and the timeline for data
collection;

(iii) A clear and credible analysis
plan, including a proposed sample size
and minimum detectable effect size that
aligns with the expected project impact,
and an analytic approach for addressing
the research questions; and

(iv) How the key components of the
project, as well as a measurable
threshold for acceptable implementation
and outcome data, will be reviewed and
used to improve the project;

(2) A summative evaluation plan,
including—

(i) How the outcomes and
implementation data collected by the
project will be used, separately or in
combination, to demonstrate that the
goals of the model were met;

(ii) How the outcomes for students
with disabilities served by the project
will be compared with the outcomes of
students with disabilities not receiving
project services.

(g) A plan for systematic
dissemination of project findings,
templates, resources, and knowledge
gained that will assist State and local
VR and educational agencies in
adapting or replicating the model work-
based learning demonstration developed
and implemented by the project, which
could include elements such as
development of a Web site, resources
(e.g., toolkits), community of practice,
and participation in national and State
conferences;

(h) An assurance that the employment
goal for all students served under
Priority 1 will be competitive integrated
employment, including customized or
supported employment; and

(i) An assurance that the project will
collaborate with other work-based
learning initiatives.

Requirements for Priority 2

To meet Priority 2, applicants must
meet the following requirements:

(a) Applicants must identify and
include a detailed discussion of up to
two cited studies that meet the evidence
of promise standard for at least one key
component and at least one relevant
outcome in the logic model for the
proposed project. Both the critical
component(s) and relevant outcome(s)
must be specified for each study cited.

(b) The full names and links for the
citations submitted for this priority
must be provided on the Abstract and
Information page of the application, or
the full text of each study cited must be
provided.

(c) Applicants must specify on the
Abstract and Information page the
findings in the studies that are cited as
evidence of promise for the key
component(s) and relevant outcome(s)
and ensure that the citations and links
are from publicly or readily available
sources. Studies of fewer than 10 pages
may be attached in full under Other
Attachments in Grants.gov.

Requirements for Priority 3

To meet Priority 3, applicants must
describe in their applications how they
would meet the following competition
requirements:

(a) Conduct an independent
evaluation (as defined in this notice) of
its project. This evaluation must
estimate the impact of the project on a
relevant outcome.

(b) Use an evaluation design that, if
well implemented, is likely to meet the
What Works Clearinghouse Evidence
Standards.

(c) Make broadly available the results
of any evaluations it conducts of its
funded activities, digitally and free of
charge, through formal (e.g., peer-
reviewed journals) or informal (e.g.,
newsletters) mechanisms. The grantee
must also ensure that the data from its
evaluation are made available to third-
party researchers consistent with
applicable privacy requirements.

(d) Cooperate on an ongoing basis
with any technical assistance provided
by the Department or its contractor and
comply with the requirements of any
evaluation of the program conducted by
the Department.

Final Definitions

We announce one new definition for
use in connection with the priorities.
The remaining definitions listed in the
NPP and used in the final priorities and
requirements in this notice are
established defined terms in the
Workforce Innovation and Opportunity
Act (WIOA), the Rehabilitation Act, or
34 CFR part 77 and are provided in the
notice inviting applications published
elsewhere in this issue of the Federal
Register. Specifically, the definitions for
the terms “evidence of promise,” “logic
model,” “randomized controlled trial,”
“relevant outcome,” “quasi-
experimental design study,” and ‘“‘strong
theory” are from 34 CFR part 77.

Definition:

The Assistant Secretary announces
the following definition for this
competition. We may apply this
definition in any year in which this
program is in effect.

Independent evaluation means an
evaluation that is designed and carried
out independent of, and external to, the

grantee but in coordination with any
employees of the grantee who develop
a process, product, strategy, or practice
that is currently being implemented as
part of the grant’s activities.

This notice does not preclude us from
proposing additional priorities,
requirements, definitions, or selection
criteria, subject to meeting applicable
rulemaking requirements.

Note: This notice does not solicit
applications. In any year in which we
choose to use these priorities,
requirements and this definition, we
invite applications through a notice in
the Federal Register.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is ““significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a ‘“‘significant
regulatory action” as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities in a material way (also
referred to as an “‘economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This final regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

We have also reviewed this final
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
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obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing these final priorities,
requirements, and definitions only on a
reasoned determination that their
benefits justify their costs. In choosing
among alternative regulatory
approaches, we selected those
approaches that maximize net benefits.
Based on the analysis that follows, the
Department believes that this regulatory
action is consistent with the principles
in Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

In accordance with both Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

Intergovernmental Review: This
competition is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. However, under 34 CFR
79.8(a), we waive intergovernmental
review in order to make an award by the
end of FY 2016.

Accessible Format: Individuals with
disabilities can obtain this document in

an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: July 26, 2016.
Sue Swenson,

Acting Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. 2016-18031 Filed 7-29-16; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51

[EPA-HQ-OAR-2015-0041; FRL-9949-77—
OAR]

RIN 2060-AR94

Air Quality: Revision to the Regulatory
Definition of Volatile Organic
Compounds—Exclusion of 1,1,2,2-
Tetrafluoro-1-(2,2,2-trifluoroethoxy)
Ethane (HFE-347pcf2)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to revise the regulatory definition
of volatile organic compounds (VOC)
under the Clean Air Act (CAA). This
direct final action adds 1,1,2,2-
Tetrafluoro-1-(2,2,2-trifluoroethoxy)
ethane (also known as HFE-347pcf2;
CAS number 406—78-0) to the list of
compounds excluded from the
regulatory definition of VOC on the
basis that this compound makes a
negligible contribution to tropospheric
ozone (03) formation.

DATES: This rule is effective on
September 30, 2016 without further
notice, unless the EPA receives adverse
comment by August 31, 2016. If the EPA
receives adverse comment, we will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2015-0041, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Souad Benromdhane, Office of Air
Quality Planning and Standards, Health
and Environmental Impacts Division,
Mail Code C539-07, Environmental
Protection Agency, Research Triangle
Park, NC 27711; telephone: (919) 541—
4359; fax number: (919) 541-5315;
email address: benromdhane.souad@
epa.gov.

SUPPLEMENTARY INFORMATION:
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Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act (PRA)
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act
(UMRA)

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

. National Technology Transfer and
Advancement Act (NTTAA)

. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Congressional Review Act (CRA)

L. Judicial Review

I. Why is the EPA using a direct final
rule?

The EPA is publishing this direct final
rule without a prior proposed rule
because we view this as a
noncontroversial action and anticipate
no adverse comment. This action revises
the EPA’s regulatory definition of VOC
for purposes of preparing state
implementation plans (SIPs) to attain
the national ambient air quality
standards (NAAQS) for O; under title I
of the CAA by adding HFE-347pcf2 to
the list of compounds excluded from the
regulatory definition of VOC on the
basis that this compound makes a
negligible contribution to tropospheric
O3 formation. However, in the
“Proposed Rules” section of this
Federal Register, we are publishing a
separate document that will serve as the
proposed rule to make this revision to
the regulatory definition of VOC if
adverse comments are received on this
direct final rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. For further
information about commenting on this
rule, see the ADDRESSES section of this
document.

If the EPA receives adverse comment,
we will publish a timely withdrawal in
the Federal Register informing the
public that this direct final rule will not
take effect. We would address all public
comments in any subsequent final rule
based on the proposed rule.

—

—

II. Does this action apply to me?

Entities potentially affected by this
direct final rule include, but are not
necessarily limited to: State and local
air pollution control agencies that adopt
and implement regulations to control air

emissions of VOC; and industries
manufacturing and/or using HFE-
347pcf2 as a precision cleaning agent to
remove contaminants including oil,
flux, and fingerprints from items like
medical devices, artificial implants,
crucial military and aerospace items,
electric components, printed circuit
boards, optics, jewelry, ball bearings,
aircraft guidance systems, film, relays,
and a variety of metal components,
among others.

III. Background

A. The EPA’s VOC Exemption Policy

Tropospheric Oz, commonly known
as smog, is formed when VOC and
nitrogen oxides (NOx) react in the
atmosphere in the presence of sunlight.
Because of the harmful health effects of
O3, the EPA and state governments limit
the amount of VOC that can be released
into the atmosphere. Volatile organic
compounds form O3 through
atmospheric photochemical reactions,
and different VOC have different levels
of reactivity. That is, different VOC do
not react to form Os at the same speed
or do not form O3 to the same extent.
Some VOC react slowly or form less Os;
therefore, changes in their emissions
have limited effects on local or regional
Os pollution episodes. It is the EPA’s
policy that organic compounds with a
negligible level of reactivity should be
excluded from the regulatory definition
of VOC in order to focus VOC control
efforts on compounds that significantly
increase O3 concentrations. The EPA
also believes that exempting such
compounds creates an incentive for
industry to use negligibly reactive
compounds in place of more highly
reactive compounds that are regulated
as VOC. The EPA lists compounds that
it has determined to be negligibly
reactive in its regulations as being
excluded from the regulatory definition
of VOC (40 CFR 51.100(s)).

The CAA requires the regulation of
VOC for various purposes. Section
302(s) of the CAA specifies that the EPA
has the authority to define the meaning
of “VOC” and, hence, what compounds
shall be treated as VOC for regulatory
purposes. The policy of excluding
negligibly reactive compounds from the
regulatory definition of VOC was first
laid out in the “Recommended Policy
on Control of Volatile Organic
Compounds” (42 FR 35314, July 8,
1977) (from here forward referred to as
the 1977 Recommended Policy) and was
supplemented subsequently with the
“Interim Guidance on Control of
Volatile Organic Compounds in Ozone
State Implementation Plans” (70 FR
54046, September 13, 2005) (from here

forward referred to as the 2005 Interim
Guidance). The EPA uses the reactivity
of ethane as the threshold for
determining whether a compound has
negligible reactivity. Compounds that
are less reactive than, or equally reactive
to, ethane under certain assumed
conditions may be deemed negligibly
reactive and, therefore, suitable for
exemption from the regulatory
definition of VOC. Compounds that are
more reactive than ethane continue to
be considered VOC for regulatory
purposes and, therefore, are subject to
control requirements. The selection of
ethane as the threshold compound was
based on a series of smog chamber
experiments that underlay the 1977
policy.

The EPA has used three different
metrics to compare the reactivity of a
specific compound to that of ethane: (i)
The rate constant for reaction with the
hydroxyl radical (OH) (known as kon);
(ii) the maximum incremental reactivity
(MIR) on a reactivity per unit mass
basis; and (iii) the MIR expressed on a
reactivity per mole basis. Differences
between these three metrics are
discussed below.

The kou is the rate constant of the
reaction of the compound with the OH
radical in the air. This reaction is often,
but not always the first and rate-limiting
step in a series of chemical reactions by
which a compound breaks down in the
air and contributes to Oz formation. If
this step is slow, the compound will
likely not form Os at a very fast rate. The
kon values have long been used by the
EPA as metrics of photochemical
reactivity and Os-forming activity, and
they have been the basis for most of the
EPA’s early exemptions of negligibly
reactive compounds from the regulatory
definition of VOC. The kon metric is
inherently a molar-based comparison,
i.e., it measures the rate at which
molecules react.

The MIR, both by mole and by mass,
is a more updated metric of
photochemical reactivity derived from a
computer-based photochemical model,
and has been used as a consideration of
reactivity since 1995. This metric
considers the complete Os-forming
activity of a compound over multiple
hours and through multiple reaction
pathways, not merely the first reaction
step with OH. Further explanation of
the MIR metric can be found in Carter
(1994), “Development of ozone
reactivity scales for volatile organic
compounds.”

The EPA has considered the choice
between a molar or mass basis for the
comparison to ethane in past
rulemakings and guidance. In the 2005
Interim Guidance, the EPA stated:
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[A] comparison to ethane on a mass basis
strikes the right balance between a threshold
that is low enough to capture compounds
that significantly affect ozone concentrations
and a threshold that is high enough to
exempt some compounds that may usefully
substitute for more highly reactive
compounds.

When reviewing compounds that have
been suggested for VOC-exempt status, EPA
will continue to compare them to ethane
using kon expressed on a molar basis and
MIR values expressed on a mass basis.

The 2005 Interim Guidance also noted
that concerns have sometimes been
raised about the potential impact of a
VOC exemption on environmental
endpoints other than O3 concentrations,
including fine particle formation, air
toxics exposures, stratospheric O3
depletion, and climate change. The EPA
has recognized, however, that there are
existing regulatory and non-regulatory
programs that are specifically designed
to address these issues, and the EPA
continues to believe in general that the
impacts of VOC exemptions on
environmental endpoints other than Os;
formation will be adequately addressed
by these programs. The VOC exemption
policy is intended to facilitate
attainment of the O; NAAQS. In general,
VOC exemption decisions will continue
to be based solely on consideration of a
compound’s contribution to O3
formation. However, if the EPA
determines that a particular VOC
exemption is likely to result in a
significant increase in the use of a
compound and that the increased use
would pose a significant risk to human
health or the environment that would
not be addressed adequately by existing
programs or policies, then the EPA may
exercise its judgment accordingly in
deciding whether to grant an exemption.

B. Petition To List HFE-347pcf2 as an
Exempt Compound

Asahi Glass Company, AGC
Chemicals America, Inc. submitted a
petition to the EPA on February 5, 2007,
requesting that 1,1,2,2-Tetrafluoro-1-

(2,2,2-trifluoroethoxy) ethane (HFE-
347pcf2; CAS number 406—-78-0) be
exempted from the regulatory definition
of VOC. The petition was based on the
argument that HFE-347pcf2 has low
reactivity relative to ethane. The
petitioner indicated that HFE-347pcf2
may be used in a variety of applications
as a precision cleaning agent to remove
contaminants including oil, flux, and
fingerprints from items like medical
devices, artificial implants, crucial
military and aerospace items, electric
components, printed circuit boards,
optics, jewelry, ball bearings, aircraft
guidance systems, film, relays, and a
variety of metal components, among
others.

To support its petition, AGC
Chemicals America, Inc. referenced
several documents, including two peer-
reviewed journal articles on HFE-
347pcf2’s reaction rates (Tokuhashi et
al., 2000; Pitts et al, 1983). In 2014, AGC
provided a supplemental technical
report on the maximum incremental
reactivity of HFE-347pcf2 (Carter, 2014).
According to this report, the maximum
incremental reactivity of HFE-347pcf2
ranges between 0.0007 g Os/g HFE-
347pcf2 (best estimate) and 0.0013 g
Os/g HFE-347pcf2 (high reactivity
estimate) on the mass-based MIR scale.
This reactivity rate is much lower than
that of ethane (0.28 g Os/g ethane), the
compound that the EPA has used for
comparison to define “negligible” O3
reactivity for the purpose of exempting
compounds from the regulatory
definition of VOC. The rate constant for
the gas-phase reaction of OH radicals
with HFE-347pcf2 (kou) has been
measured to be 9.16 x 10~ !5 cm3/
molecule-sec at ~298 K (Pitts et al.,
1983, Tokuhashi et al., 2000). Based on
the measured reactivity rate of HFE-
347pcf2 (Pitts et al., 1983), HFE-347pcf2
has a smaller koyg than ethane (kog of
ethane = 2.4 X 10~ 13 cm3/molecule-sec
at ~298 K) and, therefore, is less reactive
than ethane.

To address the potential for
stratospheric Oz impacts, the petitioner
contended that, given the atmospheric
lifetime of HFE-347pcf2 and that it does
not contain chlorine or bromine, it is
not expected to contribute to the
depletion of the stratospheric O3 layer.

IV. The EPA’s Assessment of the
Petition

The EPA is taking direct final action
to respond to the petition by exempting
HFE-347pcf2 from the regulatory
definition of VOC. This action is based
on consideration of the compound’s low
contribution to tropospheric O3 and the
low likelihood of risk to human health
or the environment. In this case, the
EPA considered issues of contribution
to stratospheric O3 depletion, toxicity,
and climate change. Additional
information on these topics is provided
in the following sections.

A. Contribution to Tropospheric Ozone
Formation

The reaction rate of HFE-347pcf2 with
the OH radical (kou) has been measured
to be 9.16 x 10~ 15 cm3/molecule-sec
(Tokuhashi et al., 2000); other reactions
with O3 and the nitrate radical were
negligibly small. The corresponding
reaction rate of ethane with OH is 2.4 x
10~ 13 cm3/molecule-sec (Atkinson et
al., 2006).

The overall atmospheric reactivity of
HFE-347pcf2 was not studied in an
experimental smog chamber, but the
chemical mechanism derived from other
chamber studies (Carter, 2011) was used
to model the complete formation of O3
for an entire single day under realistic
atmospheric conditions (Carter, 2014).
In 2014, Carter calculated a MIR value
of 0.0007 to 0.0013 g Os/g VOC for HFE-
347pcf2 for “averaged conditions,”
versus 0.28 g Os/g VOC for ethane.

Table 1 presents the three reactivity
metrics for HFE-347pcf2 as they
compare to ethane.

TABLE 1—REACTIVITIES OF ETHANE AND HFE-347pcf2

Maximum Maximum
Kon incremental incremental
Compound (cm3/molecule-sec) |  reactivity (MIR) reactivity (MIR)
(g Os/mole VOC) (g Os/g VOC)
(g P=T o T T PSSP 2.4 x10-13 8.4 0.28
HEE-BA7PCT2 ...ttt ettt et e e e saeeete e enseesbeesnneenns 9.16 x 10— 15 0.14-0.26 0.0007-0.0013

Notes:

1. kon value at 298 K for ethane is from Atkinson et al., 2006 (page 3626).
2. kown value at 298 K for HFE-347pcf2 is from Tokuhashi, 2000.

3. Mass-based MIR value (g Os/g VOC) of ethane is from Carter, 2011.

4. Mass-based MIR value (g Os/g VOC) of HFE-347pcf2 is from a supplemental report by Carter, 2014.

5. Molar-based MIR (g Os/mole VOC) values were calculated from the mass-based MIR (g Os/g VOC) values using the number of moles per

gram of the relevant organic compound.
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The data in Table 1, shows that HFE-
347pcf2 has a significantly lower kon
value than ethane, meaning that it
initially reacts less quickly in the
atmosphere than ethane. Also, a
molecule of HFE-347pcf2 is less reactive
than a molecule of ethane in terms of
complete Os-forming activity as shown
by the molar-based MIR (g Os/mole
VOC) values. Additionally, one gram of
HFE-347pcf2 has a lower capacity than
one gram of ethane to form Os. Thus,
following the 2005 Interim Guidance,
HFE-347pcf2 is eligible to be exempted
from the regulatory definition of VOC
on the basis of kon and both the mole-
and mass-based MIR.

B. Contribution to Stratospheric Ozone
Depletion

HFE-347pcf2 is unlikely to contribute
to the depletion of the stratospheric O3
layer. The O3 depletion potential (ODP)
of HFE-347pcf2 is expected to be
negligible based on several lines of
evidence: The absence of chlorine or
bromine from the compound, the
expected initial reactions described in
Carter (2008), and the general theory
supporting the estimated mechanisms of
its reactivity with the hydroxyl OH
discussed in Carter (2011).

The Significant New Alternatives
Policy (SNAP) program is the EPA’s
program to evaluate and regulate
substitutes for end uses historically
using ozone-depleting chemicals. Under
Section 612(c) of the CAA, the EPA is
required to identify and publish lists of
acceptable and unacceptable substitutes
for class I or class II ozone-depleting
substances. According to the SNAP
program finding, the HFE-347pcf2 ODP
is zero and therefore HFE-347pcf2 is
listed as an acceptable substitute for
several of these ozone-depleting
chemicals in electronics and precision
cleaning and as an aerosol solvent in
2012.1

C. Toxicity

Based on a screening assessment of
the health and environmental risks of
HFE-347pcf2 (available in the docket for
the SNAP rule at EPA-HQ-OAR-2003—
0118 under the name, ‘“Risk Screen on
Substitutes CFC-113, Methyl
Chloroform, and HCFC-141b in Aerosol
Solvent, Electronics Cleaning, and
Precision Cleaning Substitute: HFE-
347pcf2”’), the SNAP program
anticipated that users will be able to use
the compound in precision cleaning
without significantly greater health risks

177 FR 47768, August 10, 2012. Also see list of
acceptable cleaning solvents under SNAP decision:
http://www.epa.gov/ozone/snap/solvents/
solvents.pdyf.

than presented by use of other available
substitutes.

Potential health effects of HFE-
347pcf2 include coughing, dizziness,
dullness, drowsiness, and headache.
Higher concentrations can produce
heart irregularities, central nervous
system depression, narcosis,
unconsciousness, respiratory failure, or
death. This compound may also irritate
the skin or eyes. The acute and short-
term studies presented during the SNAP
review indicated that HFE-347pcf2 is
toxic by inhalation, and mortality was
observed at high concentrations of 2000
ppm and above. HFE-347pcf2 is not
commonly used outside of industrial
settings, and other compounds in the
same industrial uses have similar health
and environmental risks. The SNAP
program, in their listing of HFE-347pcf2
as an acceptable substitute in aerosol
solvent, recommended that adequate
ventilation and good industrial hygiene
practice be utilized due to the potential
neurotoxic effects of this substitute at
high acute (short-term) concentrations.
The manufacturer recommended an
acceptable exposure limit (AEL) for the
workplace of 50 ppm (8-hr total weight
average, TWA). The EPA recommended
a maximum allowable human exposure
limit of 150 ppm for HFE-347pcf2. The
EPA anticipates that users following
good practices will be able to use HFE-
347pcf2 in electronics and precision
cleaning without appreciable health
risks.

HFE-347pcf2 is not regulated as a
hazardous air pollutant (HAP) under
Title I of the CAA. Also, it is not listed
as a toxic chemical under Section 313
of the Emergency Planning and
Community Right-to-Know Act
(EPCRA).

The Toxic Substances Control Act
(TSCA) gives the EPA authority to
assess and prevent potential
unreasonable risks to human health and
the environment before a new chemical
substance is introduced into commerce.
Section 5 of TSCA requires
manufacturers and importers to notify
the EPA before manufacturing or
importing a new chemical substance by
submitting a pre-manufacture notice
(PMN) prior to the manufacture
(including import) of the chemical.
Under the TSCA New Chemicals
Program, the EPA then assesses whether
an unreasonable risk may, or will, be
presented by the expected manufacture,
processing, distribution in commerce,
use, and disposal of the new substance.
The PMN for HFE-347pcf2 stated the
substance will be used in industrial
settings for cleaning electronic
components, precision cleaning,
dewatering of electronic components

and other parts following aqueous
cleaning, and as a carrier/lubricant
coating for hard disk drives and other
precision parts. EPA did not determine
that the above-listed proposed industrial
processing or use of the substance
presents an unreasonable risk. The EPA
has determined, however, that domestic
manufacture, use in non-industrial
products, or use other than as described
in the PMN may cause serious chronic
health effects. To mitigate risks
identified during the PMN review of
HFE-347pcf2 (PMN P-04-0635), EPA
issued a Significant New Use Rule
(SNUR) 2 requiring that manufacturers
notify the EPA prior to manufacture or
processing of the compound for any
new use other than those proposed in
the PMN. The required notification will
provide the EPA with the opportunity to
evaluate the intended use and, if
necessary, to prohibit or limit that
activity before it occurs.

D. Contribution to Climate Change

The Intergovernmental Panel on
Climate Change (IPCC) Fifth Assessment
Report (IPCC AR5) estimated the
lifetime of HFE-347pcf2 to be 6.0 years
and the radiative efficiency to be 0.48
W/mz2/ppb. The report estimated the
resulting 100-year global warming
potential (GWP) to be 889, meaning that,
over a 100-year period, one ton of HFE-
347pcf2 traps 889 times as much
warming energy as one ton of CO»
(IPCC, 2013).3 HFE-347pcf2’s GWP of
889 is lower than some of the
substitutes in the end uses for which it
has been listed as acceptable under the
SNAP program, such as HFC-4310mee
(GWP = 1650), but higher than the GWP
of some other substitutes, such as HFC-
365mfc (GWP = 804), HFE-7100 (GWP =
421) and aqueous cleaners with no
direct GWP. Under the SNAP program,
the EPA continually reviews the
availability of acceptable substitutes and
expects to eventually eliminate higher-
GWP chemicals from the list of
acceptable compounds as safer, lower-
GWP substitutes become available.

E. Conclusions

The EPA finds that HFE-347pcf2 is
negligibly reactive with respect to its
contribution to tropospheric O3
formation and thus may be exempted
from the EPA’s definition of VOC in 40
CFR 51.100(s). HFE-347pcf2 has been

277 FR 61117 (Oct. 5, 2012): FR document, with
preamble background. See 40 CFR 721.10549.

3The GWP value for HFE-347pcf2 of 580
considered in the 2012 SNAP decision came from
the previous IPCC report, AR4 (IPCC, 2007). AR4
GWP values are still used in a number of regulatory
and reporting contexts to maintain consistency and
allow for analysis of trends.
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listed as acceptable for use in electronic
and precision cleaning and as an aerosol
solvent under the SNAP program
(USEPA, 2004). The EPA determined
that HFE-347pcf2 has a similar or lower
stratospheric Oz depletion potential
than available substitutes in those end
uses and that the toxicity risk from
using HFE-347pcf2 is not significantly
greater than the risk from using other
available alternatives. HFE-347pcf2,
among other hydrofluoroethers, was
found by both the Montreal Protocol’s
solvents, coatings, and adhesives
technical options committee in 2002
and its technical and economic
assessment panel in 2005, to be a
suitable replacement for other, more
harmful cleaning solvents (UNEP, 2002,
2005). HFE-347pcf2 is expected to be
used primarily for the purposes
regulated by the SNAP program. It is
mostly replacing chemicals with higher
GWP and the SNAP program will
continue to evaluate its acceptability as
an alternative for those specific uses, the
EPA has concluded that non-
tropospheric ozone-related risks
associated with potential increased use
of HFE-347pcf2 are adequately managed
by this program. The EPA does not
expect significant use of HFE-347pcf2 in
applications not covered by the SNAP
program. However, the SNUR in place
under TSCA requires that any
significant new use of the chemical be
reported to EPA using a Significant New
Use Notice (SNUN).

Any significant new use of HFE-
347pcf2 would need to be evaluated by
the EPA, and the EPA will continually
review the availability of acceptable
substitute chemicals from the list of
acceptable compounds under the SNAP
program as lower-GWP substitutes
become available, which could lead to
restrictions on the use of HFE-347pcf2,
should safer, lower-GWP substitutes
become available. At this time, SNAP
does not anticipate further evaluation of
HFE-347pcf2 to potentially remove the
compound from the list of acceptable
substitutes in the precision cleaning
end-use largely because the use of the
chemical is limited to a small niche
market.

V. Direct Final Action

The EPA is responding to the petition
by revising its regulatory definition of
VOC at 40 CFR 51.100(s) to add HFE-
347pcf2 to the list of compounds that
are exempt from the regulatory
definition of VOC because it is less
reactive than ethane based on a
comparison of kon, and mass-based
MIR, and molar-based MIR metrics and
is therefore considered negligibly
reactive. As a result of this action, if an

entity uses or produces any of this
compound and is subject to the EPA
regulations limiting the use of VOC in

a product, limiting the VOC emissions
from a facility, or otherwise controlling
the use of VOC for purposes related to
attaining the O3 NAAQS, then this
compound will not be counted as a VOC
in determining whether these regulatory
obligations have been met. This action
may also affect whether this compound
is considered a VOC for state regulatory
purposes to reduce O3 formation if a
state relies on the EPA’s regulatory
definition of VOC. States are not
obligated to exclude from control as a
VOC those compounds that the EPA has
found to be negligibly reactive.
However, no state may take credit for
controlling this compound in its O3
control strategy. Consequently,
reduction in emissions for this
compound will not be considered or
counted in determining whether states
have met the rate of progress
requirements for VOC in SIPs or in
demonstrating attainment of the O3
NAAQS.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. It does not contain any
recordkeeping or reporting
requirements.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This action removes HFE-
347pcf2 from the regulatory definition
of VOC and thereby relieves
manufacturers, distributers, and users of
the compound from requirements to
control emissions of the compound.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments, or the private sector.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175. This direct final rule
removes HFE-347pcf2 from the
regulatory definition of VOC and
thereby relieves manufacturers,
distributers and users from
requirements to control emissions of the
compound. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action is not subject to Executive
Order 13045 because it is not
economically significant as defined in
Executive Order 12866, and because the
EPA does not believe the environmental
health or safety risks addressed by this
action present a disproportionate risk to
children. Since HFE-347pcf2 is utilized
in specific industrial applications where
children are not present and dissipates
quickly, there is no exposure or
disproportionate risk to children. This
action removes HFE-347pcf2 from the
regulatory definition of VOC and
thereby relieves manufacturers,
distributers and users from
requirements to control emissions of the
compound.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211 because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action does
not have disproportionately high and
adverse human health or environmental
effects on minority populations, low-
income populations and/or indigenous
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peoples, as specified in Executive Order
12898 (59 FR 7629 February 16, 1994).
This action removes HFE-347pcf2 from
the regulatory definition of VOC and
thereby relieves manufacturers,
distributers, and users of the compound
from requirements to control emissions
of the compound.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

L. Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the District of
Columbia Circuit Court within 60 days
from the date the final action is
published in the Federal Register.
Filing a petition for review by the
Administrator of this final action does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review must be
filed, and shall not postpone the
effectiveness of such action. Thus, any
petitions for review of this action
related to the exemption of HFE-347pcf2
from the regulatory definition of VOC
must be filed in the Court of Appeals for
the District of Columbia Circuit within
60 days from the date final action is
published in the Federal Register.
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List of Subjects in 40 CFR Part 51

Environmental protection,
Administrative practice and procedure,
Air pollution control, Ozone, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: July 20, 2016.
Gina McCarthy,
Administrator.

For reasons stated in the preamble,
part 51 of chapter I of title 40 of the
Code of Federal Regulations is amended
as follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS

Subpart F—Procedural Requirements

m 1. The authority citation for part 51,
subpart F, continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7412,
7413, 7414, 7470-7479, 7501-7508, 7601,
and 7602.

m 2. Section 51.100 is amended by
revising the introductory text of
paragraph (s)(1) to read as follows:

§51.100 Definitions.
* * * * *

(s)(1) This includes any such organic
compound other than the following,
which have been determined to have
negligible photochemical reactivity:
Methane; ethane; methylene chloride
(dichloromethane); 1,1,1-trichloroethane
(methyl chloroform); 1,1,2-trichloro-
1,2,2-trifluoroethane (CFC-113);
trichlorofluoromethane (CFC-11);
dichlorodifluoromethane (CFC-12);
chlorodifluoromethane (HCFC-22);
trifluoromethane (HFC-23); 1,2-dichloro
1,1,2,2-tetrafluoroethane (CFC-114);
chloropentafluoroethane (CFC-115);
1,1,1-trifluoro 2,2-dichloroethane
(HCFC-123); 1,1,1,2-tetrafluoroethane
(HFC-134a); 1,1-dichloro 1-fluoroethane
(HCFC-141b); 1-chloro 1,1-
difluoroethane (HCFC-142b); 2-chloro-
1,1,1,2-tetrafluoroethane (HCFC-124);
pentafluoroethane (HFC-125); 1,1,2,2-
tetrafluoroethane (HFC-134); 1,1,1-
trifluoroethane (HFC-143a); 1,1-
difluoroethane (HFC-152a);
parachlorobenzotrifluoride (PCBTF);
cyclic, branched, or linear completely
methylated siloxanes; acetone;
perchloroethylene (tetrachloroethylene);
3,3-dichloro-1,1,1,2,2-
pentafluoropropane (HCFC-225ca); 1,3-
dichloro-1,1,2,2,3-pentafluoropropane
(HCFC-225c¢b); 1,1,1,2,3,4,4,5,5,5-
decafluoropentane (HFC 43-10mee);
difluoromethane (HFC-32); ethylfluoride
(HFC-161); 1,1,1,3,3,3-
hexafluoropropane (HFC-236fa);
1,1,2,2,3-pentafluoropropane (HFC-
245ca); 1,1,2,3,3-pentafluoropropane
(HFC-245ea); 1,1,1,2,3-
pentafluoropropane (HFC-245eb);
1,1,1,3,3-pentafluoropropane (HFC-
245fa); 1,1,1,2,3,3-hexafluoropropane
(HFC-236ea); 1,1,1,3,3-
pentafluorobutane (HFC-365mfc);
chlorofluoromethane (HCFC-31); 1
chloro-1-fluoroethane (HCFC-151a); 1,2-
dichloro-1,1,2-trifluoroethane (HCFC-
123a); 1,1,1,2,2,3,3,4,4-nonafluoro-4-
methoxy-butane (C4FsOCH;3 or HFE-
7100); 2-(difluoromethoxymethyl)-
1,1,1,2,3,3,3-heptafluoropropane
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((CF%)QCFCFQOCH}), 1-ethoxy-
1,1,2,2,3,3,4,4,4-nonafluorobutane
(C4F90C2H5 or HFE-7200), 2-
(ethoxydifluoromethyl)-1,1,1,2,3,3,3-
heptafluoropropane
((CF3).CFCF,0C,Hs); methyl acetate;
1,1,1,2,2,3,3-heptafluoro-3-methoxy-
propane (n-C3F7OCH3, HFE-7000); 3-
ethoxy-l,1,1,2,3,4,4,5,5,6,6,6-
dodecafluoro-2-(trifluoromethyl) hexane
(HFE-7500); 1,1,1,2,3,3,3-
heptafluoropropane (HFC 227ea);
methyl formate (HCOOCH3);
1,1,1,2,2,3,4,5,5,5-decafluoro-3-
methoxy-4-trifluoromethyl-pentane
(HFE-7300); propylene carbonate;
dimethyl carbonate; trans-1,3,3,3-
tetrafluoropropene; HCF,OCF,H (HFE-
134); HCF,OCF,OCF,H (HFE-236cal2);
HCF,OCF-CF,0CF,H (HFE-338pcc13);
HCFzOCFzOCFzCFzOCFzH (H-Galden
1040x or H-Galden ZT 130 (or 150 or
180)); trans 1-chloro-3,3,3-trifluoroprop-
1-ene; 2,3,3,3-tetraﬂuor0pr0pene; 2-
amino-2-methyl-1-propanol; t-butyl
acetate; 1,1,2,2- Tetrafluoro -1-(2,2,2-
trifluoroethoxy) ethane; and
perfluorocarbon compounds which fall
into these classes:

* * * * *

[FR Doc. 2016—17789 Filed 7—29-16; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2016-0304; FRL-9949-72—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Control of Volatile Organic
Compounds Emissions From
Fiberglass Boat Manufacturing
Materials

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve a state
implementation plan (SIP) revision
submitted by the State of Maryland.
This revision pertains to Maryland’s
adoption of the requirements in EPA’s
control technique guidelines (CTG) for
fiberglass boat manufacturing materials.
This action is being taken under the
Clean Air Act (CAA).

DATES: This rule is effective on
September 30, 2016 without further
notice, unless EPA receives adverse
written comment by August 31, 2016. If
EPA receives such comments, it will
publish a timely withdrawal of the

direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2016-0304 at http://
www.regulations.gov, or via email to
fernandez.cristina@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Gavin Huang, (215) 814-2042, or by
email at huang.gavin@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Section 172(c)(1) of the CAA provides
that SIPs for nonattainment areas must
include reasonably available control
measures (RACM), including reasonably
available control technology (RACT), for
sources of emissions. Additionally,
Maryland is in the Ozone Transport
Region (OTR) established under section
184(a) of the CAA. Pursuant to section
184(b)(1)(B) of the CAA, all areas in the
OTR must submit SIP revisions that
include implementation of RACT with
respect to all sources of VOCs in the
states covered by a CTG. See CAA
section 184(b)(1). EPA defines RACT as
“the lowest emission limitation that a
particular source is capable of meeting
by the application of control technology
that is reasonably available considering
technological and economic feasibility.”
44 FR 53761 (September 17, 1979).

CTGs are intended to provide state
and local air pollution control

authorities information that should
assist them in determining RACT for
VOCs from various sources of fiberglass
boat manufacturing. EPA has not
published a previous CTG for fiberglass
boat manufacturing materials, but did
publish an assessment of VOC
emissions from fiberglass boat
manufacturing in 1990. The 1990
assessment defined the nature and
scope of VOC emissions from fiberglass
boat manufacturing, characterized the
industry, estimated per plant and
national VOC emissions, and identified
and evaluated potential control options.
In 2001, EPA promulgated the National
Emission Standards for Hazardous Air
Pollutants for Boat Manufacturing, 40
CFR part 63, subpart VVVV (2001
NESHAP). The 2001 NESHAP
established organic hazardous air
pollutant (HAP) emissions limits based
on low-HAP resins and gel coats and
low-emitting resin application
technology. Several of the air pollution
control districts in California have
specific regulations that control VOC
emissions from fiberglass boat
manufacturing operations as part of
their regulations for limiting VOC
emissions from polyester resin
operations. Several other states also
have regulations that address VOC
emissions from fiberglass boat
manufacturing as part of polyester resin
operations. After reviewing the 1990
VOC assessment, the 2001 NESHAP,
and existing California district and other
state VOC emission reduction
approaches, and after considering
information obtained since the issuance
of the 2001 NESHAP, EPA developed a
CTG entitled Control Techniques
Guidelines for Fiberglass Boat
Manufacturing Materials (Publication
No. EPA 453/R—-08-004; September
2008).

The CTG for fiberglass boat
manufacturing materials provides
control recommendations for reducing
VOC emissions from the use of gel coats,
resins, and materials used to clean
application equipment in fiberglass boat
manufacturing operations. This CTG
applies to facilities that manufacture
hulls or decks of boats from fiberglass or
build molds to make fiberglass boat
hulls or decks. EPA’s 2008 CTG
recommends that the following
operations should be covered: Open
molding resin and gel coat operations
(these include pigmented gel coat, clear
gel coat, production resin, tooling gel
coat, and tooling resin); resin and gel
coat mixing operations; and resin and
gel coat application equipment cleaning
operations.

EPA’s 2008 CTG recommends the
following VOC reduction measures:
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VOC emission limits for molding resins
and gel coats; work practices for resin
and gel coat mixing containers; and

VOC content and vapor pressure limits
for cleaning materials. Recommended
VOC emission limits for open molding

resin and gel coat operations are shown
in Table 1.

TABLE 1—MONOMER VOC CONTENT LIMITATIONS FOR OPEN MOLDING RESIN AND GEL COAT OPERATIONS

Materials

Application method

Individual monomer VOC
content or weight average
monomer VOC
content limit
(weight percent)

Production Resin
Production Resin
Pigmented Gel Coat ....
Clear Gel Coat
Tooling Resin

Tooling Resin

Tooling Gel Coat

Atomized (spray)
Nonatomized
Any Method

Any Method

Atomized
Nonatomized ...
Any Method

II. Summary of SIP Revision

On December 23, 2015, the Maryland
Department of the Environment (MDE)
submitted on behalf of the State of
Maryland to EPA SIP revision #15-07
concerning implementation of RACT
requirements for the control of VOC
emissions from fiberglass boat
manufacturing materials. Maryland has
adopted EPA’s CTG standards for
fiberglass boat manufacturing materials,
including the emission limits found in
Table 1 of this rulemaking action,
through a regulation, found at Code of
Maryland Regulations (COMAR)
26.11.19 (relating to VOC from specific
processes). This SIP revision seeks to
add COMAR 26.11.19.26-1 (control of
VOC emissions from fiberglass boat
manufacturing materials) to the
Maryland SIP and also includes an
amendment to COMAR 26.11.19.26
(control of VOC emissions from
reinforced plastic manufacturing) which
was previously approved into the
Maryland SIP. In addition to adopting
EPA’s CTG standards, COMAR
26.11.19.26-1 includes numerous terms
and definitions to support the
interpretation of the measures, as well
as work practices for cleaning,
compliance and monitoring
requirements, sampling and testing, and
record keeping requirements. The
amendment to COMAR 26.11.19.26 at
COMAR 26.11.19.26 A exempts
fiberglass boat manufacturing to avoid
duplicative or conflicting requirements.
Prior to Maryland’s new COMAR
26.11.19.26-1, fiberglass boat
manufacturing materials were covered
under COMAR 26.11.19.26 which did
not address fully EPA’s CTG
requirements. Thus, with COMAR
26.11.19.26—1 now addressing fiberglass
boat manufacturing materials, Maryland
has revised COMAR 26.11.19.26A to
clarify and exempt fiberglass boat
manufacturing materials from COMAR

26.11.19.26A as these are now clearly
addressed in COMAR 26.11.19.26-1.
EPA finds the provisions in COMAR
26.11.19.26-1 identical to the CTG
standards for fiberglass boat
manufacturing materials and therefore
approvable in accordance with sections
172(c)(1) and 184(b)(1)(B) of the CAA.

I11. Final Action

EPA is approving the Maryland SIP
revision adding new regulation COMAR
26.11.19.26—1 and amending COMAR
26.11.19.26, which was submitted on
December 23, 2015, because it meets the
requirement to adopt RACT for sources
covered by EPA’s CTG standards for
fiberglass boat manufacturing materials.
EPA is publishing this rule without
prior proposal because EPA views this
as a noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of this Federal Register, EPA is
publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on
September 30, 2016 without further
notice unless EPA receives adverse
comment by August 31, 2016. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

IV. Incorporation by Reference

In this rulemaking action, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of COMAR 26.11.19.26-1
and an amendment to COMAR
26.11.19.26 into the Maryland SIP. EPA
has made, and will continue to make,
these documents generally available
electronically through
www.regulations.gov and/or may be
viewed at the appropriate EPA office
(see the ADDRESSES section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a

significant economic impact on a
substantial number of small entities
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under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 30, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the “Proposed Rules”
section of this Federal Register, rather

than file an immediate petition for
judicial review of this direct final rule,
so that EPA can withdraw this direct
final rule and address the comment in
the proposed rulemaking action.

This action to approve the Maryland
SIP revision adding new regulation
COMAR 26.11.19.26—1 and amending
COMAR 26.11.19.26 may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Ozone,
Volatile organic compounds.

Dated: July 15, 2016.

Shawn M. Garvin,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by revising the entry for
26.11.19.26” and adding in numerical
order the entry for “26.11.19.26-1" to
read as follows:

§52.1070 Identification of plan.

* * * * *

(C) * x %

EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP

Code of Maryland State Additional
Administrative . . ) explanation/
Regulations Title/subject effdeacttéve EPA approval date citation at 40 CFR
(COMAR) citation 52.1100
26.11.19 Volatile Organic Compounds From Specific Processes
26.11.19.26 ....coevveeenee Control of Volatile Organic Compound Emissions 09/28/15 8/1/16 [Insert Federal Amendment to .26A.

from Reinforced Plastic Manufacturing.

26.11.19.26-1

Control of Volatile Organic Compound Emissions

from Fiberglass Boat Manufacturing.

* *

* * *

09/28/15 8/1/16 [Insert Federal

Register citation).
New Regulation.
Register citation).

* *
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[FR Doc. 2016-17809 Filed 7-29-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2015-0280; FRL-9947-70-
Region 9]

Revisions to California State
Implementation Plan; Bay Area Air
Quality Management District;
Stationary Source Permits

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing a limited
approval and limited disapproval of
revisions to Regulation 2, Rules 1 and 2
for the Bay Area Air Quality
Management District (BAAQMD or
District) portion of the California State
Implementation Plan (SIP) submitted on
April 22, 2013. These revisions consist
of significant updates to rules governing
the issuance of permits for stationary
sources, including review and
permitting of major sources and major
modifications under parts C and D of
title I of the Clean Air Act (CAA). Under
the authority of the CAA, this action
simultaneously approves a local rule
that regulates permit requirements for
stationary sources and directs the
BAAQMD to correct rule deficiencies.

DATES: These rules will be effective on
August 31, 2016.

ADDRESSES: The EPA has established
docket number EPA-R09-OAR-2015—
0280 for this action. Generally,
documents in the docket for this action
are available electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California 94105-3901.
While all documents in the docket are
listed at http://www.regulations.gov,
some information may be publicly
available only at the hard copy location
(e.g., copyrighted material, large maps,
multi-volume reports), and some may
not be available in either location (e.g.,
confidential business information
(CBI)). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Shaheerah Kelly, EPA Region 9, (415)
947-4156, kelly.shaheerah@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“we,” “us,” and “our” refer to the EPA.

Table of Contents

I. Proposed Action

II. Summary of Public Comments and EPA
Responses

III. EPA Action

IV. Incorporation by Reference

V. Statutory and Executive Order Review

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The word or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The initials ATC mean or refer to
the authority to construct permit.

TABLE 1—SUBMITTED NSR RULES

(iii) The word or initials BAAQMD or
District mean or refer to the Bay Area
Air Quality Management District.

(iv) The initials CFR mean or refer to
Code of Federal Regulations.

(v) The initials or words EPA, we, us
or our mean or refer to the United States
Environmental Protection Agency.

(vi) The initials ERCs mean or refer to
Emission Reduction Credits.

(vii) The initials FLM mean or refer to
Federal Land Manager.

(viii) The initials FR mean or refer to
Federal Register.

(ix) The initials NSR mean or refer to
New Source Review.

(x) The initials PM> s mean or refer to
particulate matter with an aerodynamic
diameter of less than or equal to 2.5
micrometers (fine particulate matter).

(xi) The initials PSD mean or refer to
Prevention of Significant Deterioration.

(xii) The initials PTE mean or refer to
potential to emit.

(xiii) The initials SIP mean or refer to
State Implementation Plan.

(xiv) The initials SO, mean or refer to
sulfur dioxide.

(xv) The initials TSD mean or refer to
the technical support document for the
proposed action.

I. Proposed Action

On August 28, 2015, the EPA
proposed a limited approval and limited
disapproval of the rules listed in Table
1 that were submitted for incorporation
into the California SIP. 80 FR 52236
(Aug. 28, 2015). Our detailed analysis of
these rules is provided in the TSD and
Federal Register notice for the proposed
rulemaking for this SIP revision
approval action.

. . Adopted/ :
Regulation & rule No. Rule title amended Submitted
Regulation 2, Rule 1 (2—1) ..occoiiiiiiiiiee e Permits, General Requirements ..........cccoceeieeiieeeieennns 12/19/12 4/22/13
Regulation 2, Rule 2 (2—2) .....ccccviviiriiieiieeee e Permits, New Source ReVIEW .........cccccvveeeeeiiiiivieenennn. 12/19/12 4/22/13

We proposed a limited approval
because we determined that these rules
strengthen the SIP and are largely
consistent with the relevant CAA
requirements. We simultaneously
proposed a limited disapproval because
some rule provisions conflict with CAA
section 110, including Parts C and D,
and the regulations implementing those
laws. The disapproved provisions
include the following:

1. The definitions of ““agricultural
source” in Section 2—1-239 and “‘large
confined animal facility”” used in
Section 2—1-424 rely on other

definitions and provisions in District
rules that are not SIP approved. (See our
evaluation of Sections 2—-1-239 and 2—
1—424 in section 6.1.2 of the TSD.)

2. Section 2—1-234, subparagraph 2.2,
is deficient because it does not satisfy
the PSD provisions at 40 CFR
51.166(a)(7) and 51.166(r)(6) & (7),
which require PSD programs to contain
specific applicability procedures and
recordkeeping provisions. (See our
evaluation of Section 2—-1-234 in
sections 6.1.2 and 7.2.2 of the TSD.)

3. The same deficiency discussed
above for the PSD provisions applies to

the nonattainment NSR provisions.
Section 2—-1-234, subparagraph 2.1,
does not satisfy the requirements of
51.165(a)(2) and 51.165(a)(6) & (7),
which require nonattainment NSR
programs to contain specific
applicability procedures and
recordkeeping provisions. (See our
evaluation of Section 2-1-234 in
sections 6.1.2 and 7.3.12 of the TSD.)
4. The definition of the term “PSD
pollutant” as defined in Section 2—2—
223, which is used in place of the
federal definition for the term
“regulated NSR pollutant,” is deficient
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because it explicitly excludes
nonattainment pollutants. (See our
evaluation of Sections 2-2-223 and 2—
2—-224 in sections 6.2.2 and 7.2.3 of the
TSD.)

5. Section 2—2-305 does not require
written approval of the Administrator
prior to using any modified or
substituted air quality model as
provided in subsection 3.2.2 of 40 CFR
51, appendix W. (See our evaluation of
Section 2—-2-305 in sections 6.2.3 and
7.2.15 of the TSD.)

6. Section 2—-2-611 does not include
the requirement regarding “‘any other
stationary source category which as of
August 7, 1980, is being regulated under
section 111 or 112 of the Act” in the list
of source categories that must include
fugitive emissions to determine whether
a source is a major facility. (See our
evaluation of Section 2—-2-611 in
sections 6.2.6 and 7.3.10 of the TSD.)

7. Section 2—2—401.4 only requires a
visibility analysis for sources that are
located within 100 km of a Class I area,
rather than for any source that ‘““may
have an impact on visibility” in any
mandatory Class I Federal Area, as
required by 40 CFR 51.307(b)(2). (See
our evaluation of Section 2-2—401.4 in
sections 6.2.4 and 7.3.9 of the TSD.)

8. Section 2—2—411 pertaining to
Offset Refunds does not contain any
timeframe for obtaining an offset refund.
(See our evaluation of Section 2-2—411
in section 6.2.4 of the TSD.)

9. The Offset Program Equivalence
demonstration required by Section 2—2—
412 does not provide a remedy if the
District fails to make the required
demonstration. (See our evaluation of
Section 2-2—412 in section 6.2.4 of the
TSD.)

10. Subsection 2—2-605.2 allows
existing “fully-offset”” sources to
generate ERCs based on the difference
between the post-modification PTE and
the pre-modification PTE. Emission
reductions intended to be used as offsets
for new major sources or major
modifications are only creditable if they
are reductions of actual emissions, not
reductions in the PTE of a source. (See
our evaluation of Section 2—2-605 in
sections 6.2.6, 7.3.3, 7.3.13, and 7.3.22
of the TSD.)

11. Subsection 2—-2-606.2, as it
applies to major modifications, does not
require “fully-offset” sources to
calculate the emission increases from a
proposed major modification based on
the difference between the post-
modification PTE and the pre-
modification actual emissions as
required by 40 CFR 51.165(a)(3)(ii)(]).
(See our evaluation of Section 2—2—606
in sections 6.2.6 and 7.3.22 of the TSD.)

In addition, we had proposed a
limited disapproval of Section 2—-2-308.
(See our evaluation of Section 2—2—308
in sections 6.2.3 and 7.4.1 of the TSD.)
We also proposed to find the rules were
deficient because they did not require a
demonstration that a new source meet
all applicable SIP requirements as
required by 40 CFR 51.160(b)(1). (See
section 7.4.1 in the TSD.) For the
reasons discussed in sections 2.2 and
2.3 of our Response to Comments
document, we are not finalizing our
proposed disapproval of Section 2—2—
308 or the proposed deficiency based on
the requirements of 40 CFR 51.160(b)(1).

II. Summary of Public Comments and
EPA Responses

Our August 28, 2015 proposed
rulemaking provided a 30-day public
comment period. The EPA granted a
request from BAAQMD to extend the
public comment period until November
12, 2015, which is the date the public
comment period ended. We received
comments from BAAQMD and the
California Council for Environmental
and Economic Balance (CCEEB).1 We
also received a comment letter from the
Sacramento Metropolitan Air Quality
Management District (SMAQMD) after
the public comment period ended. We
received an anonymous, non-
substantive comment letter and a
comment letter submitted on behalf of
the California Air Pollution Control
Officers Association (CAPCOA) that was
withdrawn during the comment period.
Our Response to Comments document
in the docket for this action contains a
summary of the comments and the
EPA’s responses. The full text of the
public comments, as well as all other
documents relevant to this action, are
available in the docket (visit http://
www.regulations.gov and search for
Docket ID: EPA-R09—OAR-2015-0280).
Below, we briefly summarize the
significant comments and our responses
to the major issues raised by
commenters.

Comment 1: BAAQMD commented
that the CAA is designed to achieve
“cooperative federalism”, and that the
EPA should defer to the District’s policy
choices on how to implement its NSR
program.

Response 1: The EPA understands its
role under the cooperative federalism
approach established under the CAA
and we have applied the appropriate

1Each of the comments contained in CCEEB’s
comment letter mirrored issues raised in the
BAAQMD comment letter, therefore the comment
summary provided in this notice does not attribute
specific comments to CCEEB. Please see the
Response to Comments documents for more
information.

standard in reviewing the BAAQMD’s
NSR rules.

Comment 2: BAAQMD disagrees with
the EPA’s limited disapproval of Section
2—-2-308 as it relates to satisfying the
requirements in 40 CFR 51.160(b).

Response 2: We are not finalizing our
limited disapproval of Section 2—-2—-308
as it relates to 40 CFR 51.160(b)(2) for
the reasons discussed in our Response
to Comments document. Accordingly,
the EPA is finalizing approval of Section
2—-2-308.

Comment 3: BAAQMD disagrees with
the EPA’s limited disapproval of the
District NSR rules because it did not
contain a prohibition on the issuance of
an ATC if the project does not meet all
applicable requirements of the control
strategy as required in 40 CFR
51.160(b)(1). BAAQMD commented that
Sections 2—1-304 and 2—-1-321 satisfy
this requirement.

Response 3: The EPA is not finalizing
our proposed limited disapproval of this
issue because Section 2—1-304 satisfies
the control strategy requirement in 40
CFR 51.160(b)(1). The EPA is finalizing
approval of Section 2—1-304 as
satisfying requirement in 40 CFR
51.160(b)(1).

Comment 4: BAAQMD disagrees with
the EPA’s proposed limited disapproval
of Section 2-2-602.2 for determining
the amount of offsets required for major
modifications that will be constructed at
major sources that have previously
provided offsets equal to the source’s
PTE when the modification will not
increase the PTE of the source.

Response 4: The EPA is finalizing our
limited disapproval regarding this issue.
40 CFR 51.165(a)(3)(ii)(J) directs SIPs to
include rules to ensure that the total
tonnage of increased emissions, in tons
per year, resulting from a major
modification that must be offset in
accordance with section 173 of the Act
shall be determined by summing the
difference between the allowable
emissions after the modification and the
actual emissions before the
modification. This provision requires
providing offsets for each major
modification at a major source in an
amount equal to the difference between
pre-modification actual emissions and
post-modification PTE.

Comment 5: BAAQMD disagrees with
the EPA’s proposed limited disapproval
of the PTE-to-PTE calculation method
for determining the amount of ERCs
generated from sources that have
provided offsets up to their full PTE and
that are being shut down.

Response 5: The EPA is finalizing its
limited disapproval on this issue
because offsets are required to be
generated from reductions in actual
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emissions consistent with CAA section
173(a) and (c) and 40 CFR 51.165(a)(3).

Comment 6: BAAQMD comments that
the EPA cannot require nonattainment
offsets for SO, because the San
Francisco Bay Area is not designated as
nonattainment for SO..

Response 6: The EPA is finalizing its
limited disapproval on this issue
because 40 CFR 51.165(a)(1)(xxxvii)
specifies that sulfur dioxide is a
precursor in all PM, s nonattainment
areas and the BAAQMD is designated
nonattainment for the 2006 PM, 5
National Ambient Air Quality
Standards.

Comment 7: BAAQMD comments that
the EPA’s visibility regulations at 40
CFR 51.307(b) do not specify what
projects “may have an impact”” on
visibility at Federal Class I areas,
therefore it is acceptable to use a 100-
km radius to meet the requirement.

Response 7: The EPA is finalizing its
limited disapproval on this issue
because the EPA’s visibility regulations
require a new major source or major
modification that “may have an impact
on visibility”” at a Federal mandatory
Class I area to conduct a visibility
analysis on a case-by-case basis in
consultation with the applicable FLM.

Comment 8: BAAQMD requests that
the EPA confirm that the limited
approval and limited disapproval action
will make the BAAQMD’s NSR rules as
a whole part of the California SIP and
federally enforceable under the CAA.

Response 8: Regulation 2, Rules 1 and
2 will become the federally enforceable
NSR program in the SIP for BAAQMD
subject to an obligation to correct rule
deficiencies listed in Section I of this
Federal Register document.

III. EPA Action

For the reasons provided in our
proposed rule and above in response to
comments, pursuant to section 110(k) of
the CAA, the EPA is finalizing a limited
approval and limited disapproval of the
submitted BAAQMD rules, listed in
Table 1 above, into the California SIP.
Regulation 2, Rules 1 and 2 will become
the federally enforceable NSR program
in the SIP for BAAQMD subject to an
obligation to correct the rule
deficiencies listed in Section I of this
Federal Register document. We are
finalizing a limited approval because
incorporating the BAAQMD permitting
rules will strengthen and update the
BAAQMD portion of the California SIP.
We are finalizing our limited
disapproval because some of the
BAAQMD permitting rules do not
comply with federal NSR requirements.

We are finalizing our action as
proposed, except for the limited

disapprovals regarding Sections 2—2—
308 and the requirements of 40 CFR
51.160(a) and (b). Accordingly, the EPA
will finalize approval of these
provisions.

Our limited disapproval action will
trigger an obligation for the EPA to
promulgate a Federal Implementation
Plan under CAA section 110(c) unless
California corrects the deficiencies that
are the bases for the limited
disapproval, and the EPA approves the
related rule revisions, within 24 months
of the effective date of this final action.
In addition, sanctions will be imposed
unless the EPA approves subsequent SIP
revisions that correct the rule
deficiencies within 18 months of the
effective date of this action. These
sanctions will be imposed under section
179 of the Act and 40 CFR 52.31.

The District has been implementing
the federal PSD permitting program
based on a delegation agreement with
the EPA pursuant to 40 CFR 52.21(u).2
Despite limited deficiencies, this final
action approving the District’s PSD
permitting program into the SIP means
that the District will be the PSD
permitting authority on the effective
date of this final action. Concurrent
with the EPA’s approval of the District’s
rules, all PSD permits for sources
located in the BAAQMD issued directly
by the EPA or under the PSD delegation
agreement are being transferred to the
District. A list of these EPA-issued
permits is included in the docket for
this rulemaking action.

IV. Incorporation by Reference

The EPA is finalizing regulatory text
that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
finalizing the incorporation by reference
of the BAAQMD rules described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
available electronically through http://
www.regulations.gov and in hard copy
at the appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

V. Statutory and Executive Order
Review

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

20n June 21, 2004, the EPA issued a PSD
delegation agreement, which was updated on
January 20, 2006, February 4, 2008, and March 9,
2011.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA because this action does not
impose additional requirements beyond
those imposed by state law.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities beyond those imposed by state
law.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action does not
impose additional requirements beyond
those imposed by state law.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, will result from this
action.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175, because the SIP is not
approved to apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction, and will not impose
substantial direct costs on tribal
governments or preempt tribal law.
Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
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regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not impose additional
requirements beyond those imposed by
state law.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of the NTTAA directs
the EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. The EPA believes that this
action is not subject to the requirements
of section 12(d) of the NTTAA because
application of those requirements would
be inconsistent with the CAA.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Population

The EPA lacks the discretionary
authority to address environmental
justice in this rulemaking.

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

L. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 30,
2016. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Environmental protection,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 3, 2016.
Alexis Strauss,
Acting Regional Administrator, Region IX.

Part 52, chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(182)(i)(B)(7) and
(c)(199)(i)(A)(9) and (c)(202)(i)(A)(2) and
(c)(429)(1)(E)(1) and (2) to read as
follows:

§52.220 Identification of plan.

* * * * *

(7) Previously approved on January
26, 1999 in paragraph (c)(182)(i)(B)(6) of
this section and now deleted with
replacement in (c)(429)(i)(E)(1),
Regulation 2, Rule 1 adopted on
November 1, 1989.

* * * * *

(199) * k%

(i) * ok %

(A) * *x %

(9) Previously approved on January
26, 1999 in paragraph (c)(199)(i)(A)(8) of
this section and now deleted with
replacement in (c)(429)(i)(E)(2),
Regulation 2, Rule 2 adopted on June
15, 1994.

* * * * *

(2) Previously approved on April 3,
1995 in paragraph (c)(202)(i)(A)(1) of
this section and now deleted with
replacement in (c)(429)(i)(E)(1), Rule 2—
1-249, adopted on June 15, 1994.

(429) * * %

(i) * * %

(E) Bay Area Air Quality Management
District.

(1) Regulation 2, “Permits,” Rule 1,
“General Requirements,” adopted on
December 19, 2012.

(2) Regulation 2, “Permits,” Rule 2,
“New Source Review,” adopted on
December 19, 2012.

* * * * *

m 3. Section 52.270 is amended by
adding paragraph (b)(16) to read as
follows:

§52.270 Significant deterioration of air
quality.
* * * * *

(b) * % %

(16) The PSD program for the Bay
Area Air Quality Management District
(BAAQMD), as incorporated by
reference in §52.220(c)(429)1)(E)(2), is
approved under part C, subpart 1, of the
Clean Air Act. For PSD permits
previously issued by EPA pursuant to
§52.21 to sources located in the
BAAQMD, this approval includes the
authority for the BAAQMD to conduct
general administration of these existing
permits, authority to process and issue
any and all subsequent permit actions
relating to such permits, and authority
to enforce such permits.

[FR Doc. 2016-17904 Filed 7-29-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2014-0617; A—1-FRL—
9950-03—-Region 1]

Air Plan Approval; VT; Prevention of
Significant Deterioration,
Nonattainment and Minor New Source
Review

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving three State
Implementation Plan (SIP) revisions
submitted by the State of Vermont.
These revisions primarily amend several
aspects of Vermont’s new source review
permitting regulations. The permitting
revisions are part of Vermont’s major
and minor stationary source
preconstruction permitting programs,
and are intended to align Vermont’s
regulations with the federal new source
review regulations. The revisions also
contain amendments to other Clean Air
Act (CAA) requirements, including
updating the State’s ambient air quality
standards and certain emissions limits
for sources of nitrogen oxides and sulfur
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dioxide. This action is being taken in
accordance with the Clean Air Act.
DATES: This direct final rule will be
effective September 30, 2016, unless
EPA receives adverse comments by
August 31, 2016. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
OAR-2014-0617 at http://
www.regulations.gov, or via email to
McDonnell.Ida@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the “For
Further Information Contact” section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Ida
E. McDonnell, Manager, Air Permits,
Toxics, and Indoor Programs Unit,
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, 5 Post
Office Square, Suite 100, (OEP05-2),
Boston, MA 02109-3912, phone number
(617) 918-1653, fax number (617) 918—
0653, email McDonnell.Ida@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. Organization of this document.
The following outline is provided to aid
in locating information in this preamble.

I. Background and Purpose

A. Clean Air Act Permitting

B. State Ambient Air Quality Standards
II. Summary of State Submittals

A. 1993 SIP Revision

B. 2011 SIP Revision

C. 2014 SIP Revision
III. Final Action
IV. Incorporation by Reference
V. Statutory and Executive Order Reviews

I. Background and Purpose

A. Clean Air Act Permitting

In the Clean Air Act Amendments of
1990, nonattainment new source review
(NNSR) requirements were expanded to
include ozone attainment areas within
the Ozone Transport Region (OTR). The
federal regulations at 40 CFR 51.165
contain the minimum elements that a
State’s preconstruction permitting
program for major stationary sources in
nonattainment areas (and in the OTR)
must contain in order for EPA to
approve the State’s program into the
SIP.

On November 29, 2005 (70 FR 71612),
EPA promulgated the “Final Rule to
Implement the 8-Hour Ozone National
Ambient Air Quality Standard—Phase
2; Final Rule to Implement Certain
Aspects of the 1990 Amendments
Relating to New Source Review and
Prevention of Significant Deterioration
as They Apply in Carbon Monoxide,
Particulate Matter, and Ozone NAAQS;
Final Rule for Reformulated Gasoline”
(Phase 2 Rule). Among other
requirements, the Phase 2 Rule
obligated states to revise their
Prevention of Significant Deterioration
(PSD) programs to explicitly identify
nitrogen oxides (NOx) as a precursor to
ozone. This requirement was codified in
40 CFR 51.166, and requires that states
submit SIP revisions incorporating the
requirements of the rule, including
specific provisions treating NOx as a
precursor to ozone, by June 15, 2007.
See 70 FR 71612 at 71683, November
29, 2005.

On May 16, 2008 (73 FR 28321), EPA
issued the Final Rule on the
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM>.5)”” (2008 NSR Rule). The 2008
NSR Rule finalized several new
requirements for SIPs to address sources
that emit direct PM, s and other
pollutants that contribute to secondary
PM: s formation. One of these
requirements is for NSR permits to
address pollutants responsible for the
secondary formation of PM, s, otherwise
known as precursor pollutants. In the
2008 rule, EPA identified precursors to
PM_ s for the PSD program to be sulfur
dioxide (SO,) and NOx (unless the state
demonstrates to the Administrator’s
satisfaction, or EPA demonstrates, that
NOx emissions in an area are not a
significant contributor to that area’s
ambient PM, 5 concentrations). The
2008 NSR Rule also specifies that

volatile organic compounds (VOCs) are
not considered to be precursors to PM, s
in the PSD program, unless the state
demonstrates to the Administrator’s
satisfaction, or EPA demonstrates, that
emissions of VOCs in an area are
significant contributors to that area’s
ambient PM 5 concentrations. The
explicit references to SO, NOx and
VOCs as they pertain to secondary PM s
formation are codified at 40 CFR
51.166(b)(49)(i)(b) and 52.21(b)(50)(i)(b).
As part of identifying pollutants that are
precursors to PM, s, the 2008 NSR Rule
also required states to revise the
definition of “significant” as it relates to
a net emissions increase or the potential
of a source to emit pollutants.
Specifically, 40 CFR 51.166(b)(23)(i) and
52.21(b)(23)(i) define “‘significant” for
PMa s to mean the following emissions
rates: 10 tons per year (tpy) of direct
PM, s; 40 tpy of SO»; and 40 tpy of NOx
(unless the state demonstrates to the
Administrator’s satisfaction, or EPA
demonstrates, that NOx emissions in an
area are not a significant contributor to
that area’s ambient PM, s
concentrations). The deadline for states
to submit SIP revisions to their PSD
programs incorporating these changes
was May 16, 2011. See 73 FR 28321 at
28341, May 16, 2008.

The 2008 NSR Rule did not require
states to immediately account for gases
that could condense to form particulate
matter, known as condensables, in PM 5
and PM;o emission limits in NSR
permits. Instead, EPA determined that
states had to account for PM, s and PM,o
condensables for applicability
determinations and in establishing
emissions limitations for PM, s and
PM;o in PSD permits beginning on or
after January 1, 2011. See 73 FR 28321
at 28334. This requirement is codified
in 40 CFR 51.166(b)(49)(i)(a) and
52.21(b)(50)(i)(a). Revisions to states’
PSD programs incorporating the
inclusion of condensables were required
to be submitted to EPA by May 16, 2011.
See 73 FR 28321 at 28341.

On October 20, 2010, EPA issued the
final rule on the “Prevention of
Significant Deterioration (PSD) for
Particulate Matter Less Than 2.5
Micrometers (PM, s)—Increments,
Significant Impact Levels (SILs) and
Significant Monitoring Concentration
(SMC)” (2010 PSD Rule). See 75 FR
64864. This rule established several
components for making PSD permitting
determinations for PM; s including a
system of “increments,” which is the
mechanism used to estimate significant
deterioration of ambient air quality for
a pollutant. These increments are
codified in 40 CFR 51.166(c) and 40
CFR 52.21(c). The 2010 PSD Rule also
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established a new “major source
baseline date” for PM, s as October 20,
2010, and a new trigger date for PM, s
as October 20, 2011. These revisions are
codified in 40 CFR 51.166(b)(14)(i)(c)
and (b)(14)(ii)(c), and 52.21(b)(14)(i)(c)
and (b)(14)(ii)(c). Lastly, the 2010 PSD
Rule revised the definition of ““baseline
area” to include a level of significance
of 0.3 micrograms per cubic meter,
annual average, for PM, 5. This change is
codified in 40 CFR 51.166(b)(15)(i) and
52.21(b)(15)().

B. State Ambient Air Quality Standards

Section 109 of the CAA directs EPA
to establish NAAQS requisite to protect
public health with an adequate margin
of safety (primary standard) and for the
protection of public welfare (secondary
standard). Section 109(d)(1) of the CAA
requires EPA to complete a thorough
review of the NAAQS at 5-year intervals
and promulgate new standards when
appropriate. Additionally, Section 107
of the CAA requires the establishment of
air quality control regions for the
purpose of implementing the NAAQS.

On October 17, 2006 (71 FR 61144),
EPA revised the primary and secondary
24-hour NAAQS for fine particulate
matter (PM, s) to 35 micrograms per
cubic meter and retained the primary
and secondary 24-hour NAAQS for
coarse particulate matter (PM;o) of 150
micrograms per cubic meter. EPA
revoked the annual standard for PM;,.
This final rule became effective on
December 18, 2006.

On March 27, 2008 (73 FR 16436),
EPA revised the NAAQS for ozone,
setting the level of the primary and
secondary 8-hour standard to 0.075
parts per million. This final ozone
standard rule became effective on May
27, 2008. On October 26, 2015 (80 FR
65292), EPA revised the NAAQS for
ozone, setting the level of the primary
and secondary 8-hour standard to 0.070
parts per million. This final ozone
standard rule became effective on
December 28, 2015.

On November 12, 2008 (73 FR 66964),
EPA revised the NAAQS for lead,
setting the level of the primary and
secondary standard to 0.15 micrograms
per cubic meter and revised the
averaging time to a rolling 3-month
period with a maximum (not-to-be-
exceeded) form, evaluated over a 3-year
period. The final lead standard rule
became effective on January 12, 2009.

On February 9, 2010 (75 FR 6474),
EPA revised the NAAQS for oxides of
nitrogen as measured by nitrogen
dioxide (NO,). EPA established a 1-hour
primary standard for NO; at a level of
100 parts per billion, based on the 3-
year average of the 98th percentile of the

yearly distribution of 1-hour daily
maximum concentrations, to
supplement the existing primary and
secondary annual standard of 53 parts
per billion (See 61 FR 52852, October 8,
1996). The final NO> rule became
effective on April 12, 2010.

On June 22, 2010 (75 FR 35520), EPA
revised the NAAQS for oxides of sulfur
as measured by sulfur dioxide (SO,).
EPA established a new 1-hour SO,
primary standard at a level of 75 parts
per billion, based on the 3-year average
of the annual 99th percentile of 1-hour
daily maximum concentrations. EPA
also revoked both the previous 24-hour
and annual primary SO, standards. EPA
did not revise the existing secondary
standard of 0.5 part per million
averaged over 3 hours and not to be
exceeded more than once per year. This
final rule became effective on August
23, 2010.

On January 15, 2013 (78 FR 3086),
EPA revised the primary PM, s annual
NAAQS, lowering the standard to 12.0
micrograms per cubic meter. The final
rule became effective on March 18,
2013.

II. Summary of State Submittals
A. 1993 SIP Revision

On August 9, 1993, the Vermont
Department of Environmental
conservation (VT DEC) submitted a
revision to its State Implementation
Plan (SIP) addressing the nonattainment
new source review (NNSR) and
reasonable available control technology
(RACT) requirements of the 1990 Clean
Air Act Amendments (1993 SIP
submittal). The submittal consisted of
several changes to the State’s
regulations as well as a SIP narrative. In
1998, EPA approved the revisions
dealing with the RACT requirements.
See 63 FR 19825, April 22, 1998.

In a letter dated July 13, 2016,
Vermont withdrew the SIP narrative and
a number of definitions that were either
already approved into the SIP or were
determined not to be required to be in
the SIP. The State also withdrew certain
provisions of APCR, Subchapter V,
Sections 5-502(3), (6), and (7) because
revised versions of those provisions
were resubmitted by the State on
February 14, 2011. We are therefore not
acting on those provisions withdrawn
by the State from the 1993 SIP
submittal.

EPA is approving the definition of
“Federally Enforceable” in Section 5—
101 from the 1993 SIP submittal.

B. 2011 SIP Revision

On February 14, 2011, the VT DEC
submitted a revision to its SIP

addressing EPA’s Greenhouse Gas
Tailoring Rule, certain other aspects of
the State’s preconstruction permitting
requirements, and certain emissions
limits for sources of nitrogen oxides and
sulfur dioxide (2011 SIP submittal). In
2012, EPA approved the portions of the
2011 SIP submittal that related to EPA’s
Greenhouse Gas Tailoring Rule. See 77
FR 60907, October 5, 2012.

In a letter dated July 13, 2016, VT
DEC withdrew some, but not all, of the
revisions included in the 2011 SIP
submittal. The State withdrew these
provisions for various reasons; either
because additional information needs to
be submitted before EPA could approve
certain provisions into the SIP, Vermont
intends in the near future to revise
certain provisions and resubmit them to
EPA, certain provisions were already in
the SIP, or certain provisions were
determined not to be required to be in
the SIP.

We are approving the following
provisions contained in the 2011 SIP
submittal: 1

a. A clarification to the definition of
the term “Federal Land Manger.”

b. Provisions containing emissions
limits for certain categories of sources
that emit NOx and SO.. (In a letter dated
July 13, 2016, Vermont submitted a
technical demonstration consistent with
section 110(1) of the Clean Air Act,
showing that the changes to the
applicability of these emissions limits
will not interfere with any applicable
requirement concerning attainment and
reasonable further progress or any other
applicable requirement of the CAA. See
EPA’s TSD for a more detailed analysis.)

c. A provision clarifying what type of
operations would be considered asphalt
batch plants and would be required to
obtain a minor new source review
permit for any new or modified source.

d. Provisions clarifying Vermont’s
authority to request sources to submit
written reports.

e. Provisions (further revised in a
2014 SIP submission) providing the
State with the authority to require air
dispersion modeling on a case-by-case
basis for minor sources, and containing
the procedures a source must follow
when providing an impact analysis on
ambient air quality in order for the
source to obtain a PSD permit.

f. Provisions requiring sources to
obtain a permit prior to construction,
and providing the State with the
authority to deny a permit for a project
that would not be in compliance with

1For a more detailed listing of these provisions
and the specific language in question, please see
EPA’s Technical Support Document (TSD) included
in the administrative record and docket.
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the state permitting regulations. (We
note that these provisions are codified
in the State’s submittal as APCR Section
5-501(4). However, the existing
approved SIP already contains an APCR
Section 5-501(4) that relates to a
different topic. Thus, our approval of
this new APCR Section 5-501(4) will
appear in the SIP after existing Section
APCR 5-501(4). This codification issue
arose because the State has amended its
regulations over time at the state level
and did not submit the entire revised
regulation to EPA for approval into the
SIP. EPA believes that implementation
of the State’s permitting program and
the enforceability of these provisions as
part of that program will not be
compromised because the provisions
will have been approved by EPA on
separate dates. Thus, in future legal
proceedings, a complete and accurate
citation to one of these two provisions
should also include the date upon
which EPA approved the provision in
question into Vermont’s SIP in order to
distinguish clearly one from the other.)

g. Provisions (further revised in a
2014 SIP revision) specifying which
entities, including affected states and
federal land managers, are to receive
notification when a source is subject to
major new source review. (We note that
one of these provisions is codified in the
State’s submittal as APCR Section 5—
501(6). However, the existing approved
SIP already contains an APCR Section
5-501(6) that relates to a different topic.
Thus, our approval of this new APCR
Section 5-501(6) will appear in the SIP
after existing APCR Section 5-501(6).
This codification issue arose because
the State has amended its regulations
over time at the state level and did not
submit the entire revised regulation to
EPA for approval into the SIP. EPA
believes that implementation of the
State’s permitting program and the
enforceability of these provisions as part
of that program will not be
compromised because the provisions
will have been approved by EPA on
separate dates. Thus, in future legal
proceedings, a complete and accurate
citation to one of these two provisions
should also include the date upon
which EPA approved the provision in
question into Vermont’s SIP in order to
distinguish clearly one from the other.)

h. A provision prohibiting a major
new source or major modification from
initiating construction prior to obtaining
a construction permit.

i. Provisions (further revised in a 2014
SIP submittal) requiring new major
sources and major modifications to
conduct an air quality impact analysis.

j. Provisions containing requirements
for major new sources and major

modifications that are subject to
nonattainment new source review under
Part D of the CAA because Vermont is
located within the ozone transport
region.

EPA is approving the provisions
identified above in subparagraphs a.
through j. See EPA’s TSD for more
detailed information.

C. 2014 SIP Revision

On July 25, 2014, the VT DEC
submitted a revision to its SIP primarily
addressing permitting requirements for
PM, 5 emissions (2014 SIP submittal). In
a letter dated July 13, 2016, VT DEC
withdrew some, but not all, of the
revisions the State requested in its 2014
SIP submittal. The State withdrew these
provisions for various reasons; either
because more information would be
needed before certain provisions could
be approved by EPA into the SIP, one
provision was erroneously submitted, or
Vermont intends in the near future to
revise certain provisions and resubmit
them to EPA.

We are approving the following
contained in the State’s 2014 SIP
submittal:

a. Nine new and two revised
definitions in APC Section 5-101 that
were contained in the 2014 SIP
submittal. The new definitions are of
the terms: (1) “Municipal Waste
Combustor Acid Gases (measured as
sulfur dioxide and hydrogen chloride)’’;
(2) “Municipal Waste Combustor Metals
(measured as particulate matter)”; (3)
“Municipal Waste Combustor Organics
(measured as total tetra- through octa-
chlorinated debenzo-p-dioxins and
dibenzofurans)”; (4) “Municipal Solid
Waste Landfill Emissions (measured as
nonmethane organic compounds)”; (5)
‘“Particulate Matter Emissions’’; (6)
“PMio,”; (7) “PM,o emissions’; (8)
“PM,s""; and (9) “PM, s direct
emissions.” The two revised definitions
are of the terms: (1) “Significant”; and
(2) “Particulate Matter.”

b. A provision which removes an
exemption for wood coating operations
from the SIP rule for “Other Sources
That Emit Volatile Organic
Compounds.”

c. Provisions that revise the State’s
Ambient Air Quality Standards for the
criteria air pollutants.2

d. Provisions that (as stated earlier)
contain requirements for sources to
follow when submitting an ambient air

2Because the state adopted these state ambient air
quality standards in 2014, Vermont’s regulations do
not contain an ambient air quality standard for
ozone that is equivalent to the federal 2015 ozone
standard. However, the ozone standard we are
approving is consistent with the 2008 federal ozone
standard.

impact analysis in relation to a PSD
permit. The revision was made to clarify
that a source’s analysis must follow
EPA’s procedures at 40 CFR part 51,
Appendix W.

e. Provisions that slightly revise the
requirements that apply to a new or
modified source that otherwise would
have been subject to minor new source
review to be classified as major based on
the impact on ambient air from the
source’s allowable emissions.

f. Provisions (as stated earlier) require
the State to notify certain entities of a
proposed PSD permit, including
affected states and federal land
managers.

g. Provisions (as stated earlier) that
require sources subject to PSD to
conduct and submit an ambient air
quality impact analysis.

h. A provision that requires a source
subject to PSD to demonstrate that it
will not cause an adverse impact on
visibility or any air quality related value
in any Class I area.

(i) A provision requiring a source
subject to PSD to gather ambient
monitoring data representative of the
area in which the source is located. (We
note that this provision is codified at
APCR Section 5-502(8)(b) of the State’s
regulation and will be approved into the
SIP with that same codification. Because
the codification of, and provisions
contained in, the State’s regulations
have changed over the years, and the
State’s 2014 SIP submittal did not
include all of the State’s current
ambient air quality monitoring
provisions, APCR Section 5-502(8)(b)
will appear after and separately from the
already approved SIP revisions in APCR
Section 5-502(7), which also relate to
ambient air quality monitoring; the one
exception is that the current SIP
provision at APCR Section 5-502(7)(b)
will no longer be in the SIP because it
is being replaced by APCR 5-502(8)(b).
EPA believes that implementation of the
State’s permitting program and the
enforceability of these provisions as part
of that program will not be
compromised because the provisions
will have been approved by EPA on
separate dates. Thus, in future legal
proceedings, a complete and accurate
citation to these provisions should also
include the date upon which EPA
approved the provision in question into
Vermont’s SIP in order to distinguish
clearly one from the other.)

II1. Final Action

Based on the analysis contained in the
Technical Support Document, EPA is
approving the following sections of
Vermont’s APCR:
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Within APCR Subchapter I:
Definitions:

1. “Federal Land Manager”

2. “Federally Enforceable”

3. “Municipal Waste Combustor Acid
Gases (measured as sulfur dioxide and
hydrogen chloride)”

4. “Municipal Waste Combustor
Metals (measured as particulate matter)’

5. “Municipal Waste Combustor
Organics (measured as total tetra-
through octa-chlorinated debenzo-p-
dioxins and dibenzofurans)”

6. “Municipal Solid Waste Landfill
Emissions (measured as nonmethane
organic compounds)”

7. “Particulate Matter”

8. “Particulate Matter Emissions”

s

9. “PM,o”
10. “PM; emissions”
11. “PMy5”

12. “PM, 5 direct emissions”

13. “Significant”

Within APCR Subchapter II:
Prohibitions:

1. Section 5-5-251: Control of
Nitrogen Oxide Emissions.

2. Section 5-252: Control of Sulfur
Dioxide Emissions.

3. Section 5-253.20(a)(3):
Applicability for Other Sources That
Emit Volatile Organic Compounds.

Within APCR Subchapter III: Ambient
Air Quality Standards:

1. Section 5-301: Scope.

2. Section 5-302: Sulfur oxides (sulfur
dioxide).

3. Section 5-303:

4. Section 5-304:
PMys.

5. Section 5-306: Particulate Matter
PMo.

6. Section 5-307: Carbon Monoxide.

7. Section 5-308: Ozone.

8. Section 5-309: Nitrogen Dioxide.

9. Section 5-310: Lead.

Within APCR Subchapter IV:
Operations and Procedures:

1. Section 4-401(2): Hot Mix Asphalt
Batch Plants.

2. Section 4-402: Written Reports
When Requested.

3. Section 5-406: Required Air
Modeling.

Within APCR Subchapter V: Review
of New Air Contaminant Sources:

1. Section 5-501: Review of
Construction or Modification of Air
Contaminant Sources. EPA is approving
subsections (1), (4), (5), (6), and (7)(c) of
this section.

2. Section 5-502: Major Stationary
Sources and Major Modifications: EPA
is approving subsections (2), (4)(a),
(4)(b), (4)(e), (6)(b), and (8)(b).

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse

Reserved.
Particulate Matter

comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should relevant adverse comments be
filed. This rule will be effective
September 30, 2016 without further
notice unless the Agency receives
relevant adverse comments by August
31, 2016.

If the EPA receives such comments,
then EPA will publish a notice
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
the proposed rule. All parties interested
in commenting on the proposed rule
should do so at this time. If no such
comments are received, the public is
advised that this rule will be effective
on September 30, 2016 and no further
action will be taken on the proposed
rule. Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of Vermont’s
Air Pollution Control Regulations
described in the amendments to 40 CFR
part 52 set forth below. The EPA has
made, and will continue to make, these
documents generally available
electronically through http://
www.regulations.gov.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
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the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 30,
2016. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of today’s Federal Register,

rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: July 20, 2016.
H. Curtis Spalding,
Regional Administrator, EPA New England.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

EPA-APPROVED VERMONT REGULATIONS

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart UU—Vermont

m 2.In §52.2370(c) the Table “EPA
Approved Vermont Regulations” is
amended by:
m a. Revising state citation entries for
Sections 5-101, 5-251, 5-252, 5-253.20,
5-301, 5-302, 5-303, 5-306, 5-307, 5—
308, 5-309, 5-310, 5-401, 5—402, 5-406,
5-501, and 5-502; and
m b. Adding state citation entries
Sections 5—304 and 5-305.

The revisions and additions read as
follows:

§52.2370 Identification of plan.

* * * * *

(c) EPA approved regulations.

State effective

State citation Title/subject date EPA approval date Explanations

Section 5-101 ................ Definitions .......cccccceeee. 7/5/2014  8/1/2016 [Insert Fed- Revised three definitions and added 10 new
eral Register cita- definitions.
tion].

Section 5-251 ................ Control of nitrogen ox- 2/8/2011 8/1/2016 [Insert Fed- Revised the applicability section.

ides emissions. eral Register cita-
tion].
Section 5-252 ................ Control of sulfur dioxide 2/8/2011 8/1/2016 [Insert Fed- Revised the applicability section.
emissions. eral Register cita-
tion].
Section 5-253.20 ........... Other sources that emit 7/5/2014  8/1/2016 [Insert Fed- Removed the exemption for surface coating of
volatile organic com- eral Register cita- wood.
pounds. tion].

Section 5-301 ................ SCOPE ..o 7/5/2014 8/1/2016 [Insert Fed- The air quality standard for sulfates is not part
eral Register cita- of the SIP.
tion].

Section 5-302 ................ Sulfur oxides (sulfur di- 7/5/2014 8/1/2016 [Insert Fed- Revision addresses the SO, NAAQS adopted

oxide). eral Register cita- in 2010.
tion].

Section 5-303 ................ Reserved ..........cccceee. 7/5/2014 8/1/2016 [Insert Fed- The secondary standard for SO, is now con-
eral Register cita- tained in Section 5-302.
tion].

Section 5-304 ................ Particulate matter PM, 5 7/5/2014 8/1/2016 [Insert Fed- New section addresses the 2006 primary and
eral Register cita- secondary 24-hr standard and the 2013 pri-
tion]. mary annual standard for the PM, s NAAQS.

Section 5-306 ................ Particulate matter PM,o 7/5/2014 8/1/2016 [Insert Fed- Removed the annual standard to be consistent
eral Register cita- with the 2006 PM;, NAAQS.
tion].

Section 5-307 .......cc.c... Carbon monoxide ........ 7/5/2014  8/1/2016 [Insert Fed- Clarified language to be consistent with EPA.
eral Register cita-
tion].

Section 5-308 ................ [©).40) - 7/5/2014  8/1/2016 [Insert Fed- Revision addresses the Ozone NAAQS adopt-

eral Register cita-
tion].

ed in 2008.
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EPA-APPROVED VERMONT REGULATIONS—Continued

State citation Title/subject

State effective EPA approval date

Explanations

date
Section 5-309 ................ Nitrogen dioxide ........... 7/5/2014  8/1/2016 [Insert Fed- Revision addresses the NO, NAAQS adopted
eral Register cita- in 2010.
tion].
Section 5-310 ................ Lead ...ccooveieeiiieeiees 7/5/2014 8/1/2016 [Insert Fed- Revision addresses the Lead NAAQS adopted
eral Register cita- in 2008.
tion].

Section 5-401 ................ Classification of air con- 2/8/2011 8/1/2016 [Insert Fed- Amended the source category for asphalt batch
taminant sources. eral Register cita- plants.

tion].

Section 5402 ................ Written reports when 2/8/2011 8/1/2016 [Insert Fed-
requested. eral Register cita-

tion].

Section 5-406 ................ Required air modeling 7/5/2014 8/1/2016 [Insert Fed- Clarified air dispersion modeling must be done

eral Register cita- in accordance with 40 CFR part 51, Appendix
tion]. W.

Section 5-501 ................ Review of construction 7/5/2014 8/1/2016 [Insert Fed- Only approving: revisions made to subsections
or modification of air eral Register cita- (1) and (5); new provisions (4), and (6) even
contaminant sources. tion]. though existing subsection 4 and 6 will re-

main in the SIP; and new introductory text in
subsection (7), and new text in subsection
(7)(c).

Section 5-502 ................ Major stationary 7/5/2014 8/1/2016 [Insert Fed- Approving only revisions made to subsections
sources and major eral Register cita- (2), (4)(@), (4)(b), (4)(e), and (6)(b) and add-
modifications. tion]. ing a new subsection (8)(b). Also removing

subsection (7)(b). Subsections (7) and (8)
both relate to ambient air quality monitoring.

[FR Doc. 2016-18158 Filed 7-29-16; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2016-0262; FRL-9948-10-
Region 9]

Approval of California Air Plan
Revisions, Placer County Air Pollution
Control District and Ventura County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the Placer
County Air Pollution Control District
(PCAPCD) and Ventura County Air
Pollution Control District (VCAPCD)
portions of the California State
Implementation Plan (SIP). These
revisions concern oxides of nitrogen
(NOx) and carbon monoxide (CO)
emissions from stationary gas turbines,
boilers, steam generators, and process
heaters. We are approving local rules

that regulate these emission sources
under the Clean Air Act (CAA or the
Act).

DATES: This rule is effective on
September 30, 2016 without further
notice, unless the EPA receives adverse
comments by August 31, 2016. If we
receive such comments, we will publish
a timely withdrawal in the Federal
Register to notify the public that this
direct final rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
OAR-2016-0262 at http://
www.regulations.gov, or via email to
Andrew Steckel, Rules Office Chief, at
Steckel. Andrew@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the

official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the Web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Kevin Gong, EPA Region IX, (415) 972
3073, Gong.Kevin@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rule revisions?
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B. Do the rules meet the evaluation
criteria?
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C. EPA Recommendations To Further
Improve the Rules
D. Public Comment and Final Action
III. Incorporation by Reference
IV. Statutory and Executive Order Reviews

I. The State’s Submittal
A. What rules did the State submit?

Table 1 lists the rules addressed by
this action with the dates that they were

TABLE 1—SUBMITTED RULES

adopted by the local air agencies and
submitted by the California Air
Resources Board.

Local agency Rule No. Rule title Date of local action Submitted
PCAPCD ... 250 | Stationary Gas Turbines ................ Amended 10/8/2015 ... 03/11/2016
VCAPCD ...oooiiiiiiieieeeee e 74.15.1 | Boilers, Steam Generators, and | Revised 6/23/2015 ...........ccceeurnnen. 11/13/2015
Process Heaters.

On January 19, 2016, the EPA
determined that the submittal for
VCAPCD Rule 74.15.1 met the
completeness criteria in 40 CFR part 51,
appendix V, which must be met before
formal EPA review. On April 19, 2016,
the EPA determined that the submittal
for PCAPCD Rule 250 met the
completeness criteria.

B. Are there other versions of these
rules?

We approved an earlier version of
PCAPCD Rule 250 into the SIP on
August 23, 1995, in 60 FR 43713, and
an earlier version of VCAPCD Rule
74.15.1 into the SIP on May 19, 2014,
in 79 FR 28612.

C. What is the purpose of the submitted
rule revisions?

NOx helps produce ground-level
ozone, smog and particulate matter
(PM), which harm human health and
the environment. Section 110(a) of the
CAA requires States to submit
regulations that control NOx emissions.
PCAPCD Rule 250 and VCAPCD Rule
74.15.1 both limit the emissions of NOx
from their respective source categories.
The revisions to PCAPCD Rule 250
include the removal of exemptions for
emissions resulting from startup and
shutdown operations, and
simplification of the emission limits for
stationary gas turbines. VCAPCD Rule
74.15.1 updates the testing regime and
clarifies several exemptions for boilers,
steam generators, and process heaters.

The EPA’s technical support
documents (TSDs) have more
information about these rules.

II. The EPA’s Evaluation and Action

A. How is the EPA evaluating the rules?

SIP rules must be enforceable (see
CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater

emissions reductions (see CAA section
193).

SIP provisions cannot include
exemptions from emission limitations
for emissions during startup, shutdown,
and malfunction (SSM) events. Thus, in
order to be permissible in a SIP,
emission limitations must apply
continuously, i.e., they cannot include
periods during which emissions are
legally or functionally exempt from
regulation (see CAA sections 110(a)(2)
and 302(k)). EPA recently clarified this
requirement for periods of startup,
shutdown, and malfunction. See
Restatement and Update of EPA’s SSM
Policy Applicable to SIPs, 80 FR 33839
(June 12, 2015).

Generally, SIP rules must require
reasonably available control technology
(RACT) for each major source of NOx in
ozone nonattainment areas classified as
moderate or above (see CAA sections
182(b)(2) and 182(f)). PCAPCD regulates
an ozone nonattainment area classified
as Severe for the 1994 1-hour ozone
National Ambient Air Quality Standard
(NAAQS), and for the 1997 and 2008 8-
hour ozone NAAQS (40 CFR 81.305).
VCAPCD also regulates an ozone
nonattainment area classified as Severe
for the 1994 1-hour ozone NAAQS and
for the 1997 and 2008 8-hour ozone
NAAQS (40 CFR 81.305). Therefore,
PCAPCD Rule 250 and VCAPCD Rule
74.15.1 must both implement RACT as
the Districts regulate ozone
nonattainment areas classified as
Severe.

Guidance and policy documents that
we used to evaluate enforceability,
revision/relaxation and rule stringency
requirements for the applicable criteria
pollutants include the following:

1. “State Implementation Plans; General
Preamble for the Implementation of Title
I of the Clean Air Act Amendments of
1990,” (57 FR 13498, April 16, 1992 and
57 FR 18070, April 28, 1992).

2. “Issues Relating to VOG Regulation
Cutpoints, Deficiencies, and Deviations”
(“the Bluebook,” U.S. EPA, May 25,
1988; revised January 11, 1990).

3. “Guidance Document for Correcting
Common VOC & Other Rule

Deficiencies” (“the Little Bluebook”,
EPA Region 9, August 21, 2001).

4. “State Implementation Plans; Nitrogen
Oxides Supplement to the General
Preamble; Clean Air Act Amendments of
1990 Implementation of Title I; Proposed
Rule” (“the NOx Supplement,” 57 FR
55620, November 25, 1992).

5. “Alternative Control Techniques
Document—NOx Emissions from
Stationary Gas Turbines,” (EPA—453/R—
93-007), Emissions Standards Division,
EPA OAQPS, January 1993.

6. “‘Control Techniques for Nitrogen Oxides
Emissions from Stationary Sources—
Second Edition,” (EPA—-450/1-78-001),
January 1978.

7. “Alternative Control Techniques
Document—NOx Emissions from Process
Heaters (Revised),” (EPA—-453/R93-034),
September 1993.

8. “Determination of Reasonably Available
Control Technology and Best Available
Retrofit Control Technology for
Industrial, Institutional, and Commercial
Boilers, Steam Generators, and Process
Heaters,” California Air Resources Board
RACT/BARCT guidance, July 18, 1991.

9. “Restatement and Update of EPA’s SSM
Policy Applicable to SIPs,” 80 FR 33839,
June 12, 2015.

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability, RACT, SIP
relaxations, and requirements for
emissions that occur during SSM
events. The TSDs have more
information on our evaluation.

C. EPA Recommendations To Further
Improve the Rules

The TSDs describe additional rule
revisions that we recommend for the
next time the local agency modifies the
rules but are not currently the basis for
rule disapproval.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the Act, the EPA is fully approving the
submitted rules because we believe they



50350

Federal Register/Vol. 81, No. 147/Monday, August 1, 2016/Rules and Regulations

fulfill all relevant requirements.? We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rule. If we receive adverse
comments by August 31, 2016, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on September 30,
2016. This will incorporate these rules
into the federally enforceable SIP.

Please note that if the EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, the EPA may
adopt as final those provisions of the
rule that are not the subject of an
adverse comment.

III. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
PCAPCD and VCAPCD rules described
in the amendments to 40 CFR part 52 set
forth below. The EPA has made, and
will continue to make, these documents
available electronically through
www.regulations.gov and in hard copy
at U.S. Environmental Protection
Agency Region IX (Air-4), 75 Hawthorne
Street, San Francisco, CA, 94105—-3901.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

1Upon the effective date of this final action,
submitted PCAPCD Rule 250 would supersede
existing PCAPCD Rule 250, approved at 60 FR
43713 in the applicable SIP. Submitted VCAPCD
Rule 74.15.1 would supersede existing VCAPCD
Rule 74.15.1, approved at 79 FR 28612.

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e isnot an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of

Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 30,
2016. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the Proposed Rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that the EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action may not be challenged later
in proceedings to enforce its
requirements (see section 307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: June 14, 2016.

Alexis Strauss,
Acting Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(202)(i)(E)(3),
(c)(429)(1)(A)(6), (c)(472)(i)(B), and
(c)(474) to read as follows:

§52.220 Identification of plan—in part.
* * * * *

(C) * x %

(202) * % %
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(1) * % %

(E) * x %

(3) Previously approved on August 23,
1995, in paragraph (c)(202)(i)(E)(1) of
this section, and now deleted with
replacement in (c)(474)(i)(A)(1), Rule
250, “Stationary Gas Turbines,” adopted
on October 17, 1994.

* * * * *

(429) * * *

(i) * % %

(A] * * *

(6) Previously approved on May 19,
2014, in paragraph (c)(429)(i)(A)(3) of
this section and now deleted with
replacement in (c)(472)(i)(B)(1), Rule
74.15.1, “Boilers, Steam Generators, and
Process Heaters,” amended on
September 11, 2012.

* * * * *

(472) * * *

(i) * * *

(B) Ventura County Air Pollution
Control District.

(1) Rule 74.15.1, “Boilers, Steam
Generators, and Process Heaters,”
revised June 23, 2015.

* * * * *

(474) New and amended regulations
were submitted on March 11, 2016, by
the Governor’s designee.

(i) Incorporation by reference.

(A) Placer County Air Pollution
Control District.

(1) Rule 250, “Stationary Gas
Turbines,” amended on October 8, 2015.

[FR Doc. 2016-17912 Filed 7-29-16; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2015-0581; FRL-9949-68-
Region 7]

Approval of Missouri’s Air Quality
Implementation Plans; Regional Haze
State Implementation Plan Revision
and 2013 Five-Year Progress Report

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve the Missouri State
Implementation Plan (SIP) revision
submitted to EPA by the State of
Missouri on August 5, 2014,
documenting that the State’s existing
plan is making adequate progress to
achieve visibility goals by 2018. The
Missouri SIP revision addressed the
Regional Haze Rule (RHR) requirements
under the Clean Air Act (CAA or Act)

to submit a report describing progress in
achieving reasonable progress goals
(RPGs) to improve visibility in Federally
designated areas in nearby states that
may be affected by emissions from
sources in Missouri. EPA is taking final
action to approve Missouri’s
determination that the existing Regional
Haze (RH) SIP is adequate to meet the
visibility goals and requires no
substantive revision at this time.
DATES: This final rule is effective August
31, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R07-0OAR-2015-0581. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or at the
Environmental Protection Agency, Air
Planning and Development Branch,
11201 Renner Boulevard, Lenexa,
Kansas 66219. The Regional Office’s
official hours of business are Monday
through Friday, 8:00 a.m. to 4:30 p.m.,
excluding Federal holidays. The
interested persons wanting to examine
these documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT:
Amy Algoe-Eakin, Environmental
Protection Agency, Air Planning and
Development Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219 at
913-551-7942, or by email at algoe-
eakin.amy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” refer to EPA. This section
provides additional information by
addressing the following:

I. Background

II. Summary of SIP Revision

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On September 29, 2015, (80 FR
58410), EPA published a notice of
proposed rulemaking (NPR) for the State
of Missouri. In the NPR, EPA proposed
approval of Missouri’s progress report
SIP, a report on progress made in the
first implementation period towards
RPGs for Class I areas that are affected
by emissions from Missouri sources.
This progress report SIP and

accompanying cover letter also included
a determination that Missouri’s existing
regional haze SIP requires no
substantive revision to achieve the
established regional haze visibility
improvement and emissions reduction
goals for 2018.

States are required to submit a
progress report in the form of a SIP
revision every five years that evaluates
progress towards the RPGs for each
mandatory Class I Federal area within
the state and in each mandatory Class I
Federal area outside the state which
may be affected by emissions from
within the state. See 40 CFR 51.308(g).
In addition, the provisions under 40
CFR 51.308(h) require states to submit,
at the same time as the 40 CFR 51.308(g)
progress report, a determination of the
adequacy of the state’s existing regional
haze SIP. The first progress report SIP
is due five years after submittal of the
initial regional haze SIP. The Missouri
Department of Natural Resources
(MDNR) submitted its regional haze SIP
on August 5, 2009, and a supplement on
January 30, 2012, in accordance with 40
CFR 51.308(b).t

On February 14, 2014, MDNR
provided to the Federal Land Managers
arevision to Missouri’s SIP reporting on
progress made during the first
implementation period toward RPGs for
Class I areas in the state and Class I
areas outside the state that are affected
by Missouri sources. Missouri has two
Class I areas, Mingo National Wildlife
Refuge (Mingo) and Hercules Glades
Wilderness Area (Hercules Glades).
Missouri also hosts an additional

10n June 26, 2012, EPA finalized a limited
approval of Missouri’s August 5, 2009, regional
haze SIP to address the first implementation period
for regional haze (77 FR 38007). In a separate
action, published on June 7, 2012 (77 FR 33642),
EPA finalized a limited disapproval of the Missouri
regional haze SIP because of the State’s reliance on
the Clean Air Interstate Rule to meet certain
regional haze requirements, which EPA replaced in
August 2011 with the Cross-State Air Pollution Rule
(CSAPR) (76 FR 48208 (Aug. 8, 2011)). In the
aforementioned June 7, 2012, action, EPA finalized
a Federal Implementation Plan (FIP) for Missouri to
replace the State’s reliance on CAIR with reliance
on CSAPR. Following these EPA actions, the D.C.
Circuit issued a decision in EME Homer City
Generation, L.P. v. EPA (“EME Homer City”’), 696
F. 3d 7 (D.C. Cir. 2012), vacating CSAPR and
keeping CAIR in place pending the promulgation of
a valid replacement rule. On April 29, 2014, the
U.S. Supreme Court reversed the D.C. Circuit
opinion vacating CSAPR, and remanded the case for
further proceedings. EME Homer City, 572 U.S. 134
S. Ct. 1584. In the interim, CAIR remained in place.
On October 23, 2014, the D.C. Circuit granted EPA’s
motion to lift the stay on CSAPR. Order of October
23, 2014, in EME Homer City, D.C. Cir. No. 11—
1302. EPA issued an interim final rule to clarify
how EPA will implement CSAPR consistent with
the D.C. Circuit’s order. 79 FR 71663 (December 3,
2014) (interim final rulemaking). Subsequent to the
interim final rulemaking, EPA began
implementation of CSAPR on January 1, 2015.
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Interagency Monitoring of Protected
Visual Environments (IMPROVE)
monitoring site, located at El Dorado
Springs.2 Notification was published on
MDNR'’s Air Pollution Control Program
Web site on April 28, 2014. A public
hearing was held on held at the St.
Louis Regional Office on Thursday, May
29, 2014.

On August 5, 2014, MDNR submitted
the five year progress report SIP to EPA.
This progress report SIP and
accompanying cover letter also included
a determination that the state’s existing
regional haze SIP requires no
substantive revision to achieve the
established regional haze visibility
improvement and emissions reduction
goals for 2018. EPA proposed approval
of Missouri’s progress report SIP on the
basis that it satisfies the requirements of
40 CFR 51.308(g) and (h).

II. Summary of SIP Revision

On August 5, 2014, MDNR submitted
a revision to Missouri’s regional haze
SIP to address progress made toward
RPGs of Class I areas in the state and
Class I areas outside the state that are
affected by emissions from Missouri’s
sources. This progress report SIP also
included a determination of the
adequacy of the state’s existing regional
haze SIP. Missouri has two Class I areas
within its borders, and maintains an
additional IMPROVE monitoring site.
MDNR utilized particulate matter source
apportionment (PSAT) techniques for
photochemical modeling conducted by
the Central Regional Air Planning
Association (CENRAP) to identify two
Class I areas in nearby Arkansas
potentially impacted by Missouri
sources: Upper Buffalo Wilderness Area
(UBWA) and Caney Creek Wilderness
Area (CCWA).

The provisions in 40 CFR 51.308(g)
require a progress report SIP to address
seven elements. In the NPR, EPA
proposed to approve the SIP as
adequately addressing each element
under 40 CFR 51.308(g). The seven
elements and EPA’s proposed
conclusions in the NPR are briefly
summarized below.

The provisions in 40 CFR 51.308(g)
require progress report SIPs to include
a description of the status of measures
in the regional haze implementation
plan; a summary of the emissions
reductions achieved; an assessment of
the visibility conditions for each Class

2The El Dorado Springs IMPROVE monitoring
site is a Protocol monitoring site that is maintained
by MDNR to also measure visibility impairment in
Missouri, but it is not located in a Federal Class I
area. It was established to aid in determining
impacts to portions of the country where no Class
I areas exist.

I area in the state; an analysis of the
changes in emissions from sources and
activities within the state; an assessment
of any significant changes in
anthropogenic emissions within or
outside the state that have limited or
impeded visibility improvement
progress in Class I areas impacted by the
state’s sources; an assessment of the
sufficiency of the regional haze
implementation plan to enable states to
meet reasonable progress goals; and a
review of the state’s visibility
monitoring strategy. As explained in
detail in the NPR, EPA proposed
Missouri’s progress report SIP addressed
each element and therefore satisfied the
requirements under 40 CFR 51.308(g).

In addition, pursuant to 40 CFR
51.308(h), states are required to submit,
at the same time as the progress report
SIP revision, a determination of the
adequacy of their existing regional haze
SIP and to take one of four possible
actions based on information in the
progress report. In its progress report
SIP, Missouri determined that its
regional haze SIP is sufficient to meet its
obligations related to the reasonable
progress goals for Class I areas affected
by Missouri’s sources. The State
accordingly provided EPA with a
negative declaration that further
revision of the existing regional haze
implementation plan was not needed at
this time. See 40 CFR 51.308(h)(1). As
explained in detail in the NPR, EPA
proposed to determine that Missouri
had adequately addressed 40 CFR
51.308(h) because the visibility data
trends at the Class I areas impacted by
Missouri’s sources and the emissions
trends of the largest emitters in Missouri
of visibility-impairing pollutants both
indicate that the reasonable progress
goals for 2018 for these areas will be met
or exceeded. Therefore, in our NPR,
EPA proposed to approve Missouri’s
progress report SIP as meeting the
requirements of 40 CFR 51.308(g) and
(h).

III. Final Action

EPA is taking final action to approve
Missouri’s regional haze five-year
progress report and SIP revision,
submitted August 5, 2014, as meeting
the applicable regional haze
requirements as set forth in 40 CFR
51.308(g) and (h).

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,

EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
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submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 30, 2016. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it

extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: July 18, 2016.

Mark Hague,

Regional Administrator, Region 7.
For the reasons stated in the

preamble, EPA amends 40 CFR part 52
as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et. seq.

Subpart AA—Missouri

m 2.In §52.1320, the table in paragraph
(e) is amended by adding the entry “(70)
State Implementation Plan (SIP)
Revision for the Attainment and
Maintenance of National Ambient Air
Quality Standards for Regional Haze
(2014 Five-Year Progress Report)” in
numerical order to read as follows:

§52.1320 Identification of plan.
* * * * *
(e) * * %

EPA-APPROVED MISSOURI NONREGULATORY SIP PROVISIONS

. . State
o Applicable geographic : .
Name of nonregulatory SIP provision of nonattainment area sugrantgtal EPA approval date Explanation
(70) State Implementation Plan (SIP) Revision for Statewide ..........c........... 8/5/14 8/1/16 [Insert Federal [EPA-R07-OAR-2015—

the Attainment and Maintenance of National
Ambient Air Quality Standards for Regional

Haze (2014 Five-Year Progress Report).

Register citation).

0581; FRL—9949-68—
Region 7].

[FR Doc. 201617785 Filed 7—29-16; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2014-0291, FRL-9949-58—
Region 1]

Air Plan Approval; Maine: Prevention
of Significant Deterioration; PM, s

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to fully approve revisions to the
State of Maine’s State Implementation
Plan (SIP) relating to the regulation of
fine particulate matter (that is, particles
with an aerodynamic diameter less than
or equal to a nominal 2.5 micrometer,
generally referred to as “PM,s”’) within
the context of Maine’s Prevention of
Significant Deterioration (PSD) program.
EPA is also taking direct final action on
other minor changes to Maine’s PSD

program. Actions related to this direct
final rulemaking are being taken in
accordance with the Clean Air Act
(CAA).

DATES: This direct final rule is effective
September 30, 2016, unless EPA
receives adverse comments by August
31, 2016. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01—
OAR-2014-0291 at http://
www.regulations.gov, or via email to
bird.patrick@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be

accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Patrick Bird, U.S. Environmental
Protection Agency, EPA New England
Regional Office, Office of Ecosystem
Protection, Air Permits, Toxics, and
Indoor Programs Unit, 5 Post Office
Square—Suite 100, (mail code OEP05—
2), Boston, MA 02109-3912; telephone
number: (617) 918—1287; email address:
bird.patrick@epa.gov.

SUPPLEMENTARY INFORMATION:


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:bird.patrick@epa.gov
mailto:bird.patrick@epa.gov

50354

Federal Register/Vol. 81, No. 147/Monday, August 1, 2016/Rules and Regulations

Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.

I. Background and Purpose

II. Analysis of Maine’s SIP Revisions

III. Description of Codification Issues in
Maine’s SIP

IV. Final Action

V. Incorporation by Reference

VL. Statutory and Executive Order Reviews

I. Background and Purpose

The State of Maine PSD program is
established in 06—096 Code of Maine
Regulations (CMR), Chapter 100
(Definitions Regulation), Chapter 113
(Growth Offset Regulation), and Chapter
115 (Major and Minor Source Air
Emission License Regulations). Maine
implements its PSD program
requirements under Chapter 115.
Revisions to the PSD program were last
approved into the Maine SIP on
February 14, 1996 (61 FR 5690). Maine
has authority to issue and enforce PSD
permits under its SIP-approved PSD
program.

On February 14, 2013, the State of
Maine Department of Environmental
Protection (DEP) submitted a formal
revision to its SIP. The SIP revision
included the amendments to certain
portions of Chapter 100 and Chapter 115
to incorporate PM, s into the PSD
permitting program. On May 31, 2016,
Maine DEP submitted additional
revisions to its PSD program for SIP
approval, which includes minor
changes to: (1) The Chapter 100
definition of “ambient increment;” (2) a
portion of the Chapter 100 definition of
“regulated pollutant;” and (3) the
Chapter 100 definition of “significant
emissions increase.” Pursuant to section
110 of the CAA, EPA is approving these
revisions into the Maine SIP.

II. Analysis of Maine’s SIP Revisions

EPA performed a review of Maine’s
proposed revisions and has determined
that they are consistent with EPA’s PSD
program regulations. Maine submitted
for approval amendments to the
definition of “ambient increment” at
Chapter 100.11, amendments to the
definition of “baseline concentration” at
Chapter 100.16, a new definition for
“PM,5" at Chapter 100.133,
amendments to the definition of “PM;,”
at Chapter 100.134, amendments to a
portion of the definition of “regulated
pollutant” at Chapter 100.149(I); and
amendments to the definition of
“significant emissions increase” at
Chapter 100.156. Maine also submitted
amendments to the section of Chapter

115 related to “innovative control
technology waivers” and also added a
section to Chapter 115 relating to major
new and modified source growth
analyses.

The previously SIP-approved
definition of “ambient increment” has
been amended to include PM, 5 as a
pollutant of consideration and to add
specificity related to the time period
that must be considered when
determining existing source baseline
emissions for PM, 5, PM;o, sulfur
dioxide (SO,), and nitrogen dioxide
(NO>). These changes are relevant to
conducting an increment consumption
analysis under the State’s PSD permit
program.

Maine’s approach in determining
baseline emissions for purposes of an
increment consumption analysis
remains unchanged when compared to
the previously approved provisions in
Maine’s SIP. The SIP revisions we are
approving in this document adds PM: 5
as an additional pollutant to consider
when conducting an increment analysis,
and clarifies in the definition of
“ambient increment,” the emissions
baseline years used in the analyses for
each covered pollutant. Although
Maine’s approach to establishing a
baseline emissions concentration as part
of an increment consumption analysis
differs to some extent from the approach
taken under the federal PSD regulations
codified at 40 CFR 51.166, EPA has
determined that those minor differences
do not result in a different baseline
emissions concentration calculation and
Maine’s approach is therefore
functionally equivalent to the federal
PSD regulations. For example, Maine’s
regulation identifies a specific year, e.g.,
2010 for PM, s, to be used to calculate
baseline emissions concentrations for an
increment consumption analysis.
Although the approach taken under the
federal PSD regulations would result in
the use of a slightly different time
period for calculating baseline
emissions, EPA has analyzed the
relevant permitting transactions using
Maine’s time period and the federal PSD
regulations’ time period and concluded
that the calculation yields the same
result in each case. Thus, the baseline
emissions calculation for PM; s under
Maine’s regulation yields the same
result calculated under the federal PSD
regulations.

The definition of “baseline
concentration” at Chapter 100.16 has
been amended to include a reference to
PM: 5 as a pollutant of consideration.
The definition has also been revised in
terms of formatting when compared to
the previously SIP-approved definition.
The PM, s baseline concentration date is

October 20, 2010, meaning the actual
emissions representative of sources in
existence on that date shall be included
in determining the ambient baseline
concentration for purposes of an
increment determination. Emissions
increases and decreases after the
baseline concentration date shall impact
available increment in the baseline
concentration area. In a note to the
definition of “baseline concentration,”
Maine states the baseline area is
considered to be the entire State of
Maine, which is consistent with how
Maine’s PSD program has functioned in
previous EPA SIP-approved versions.

Maine’s SIP revision also adds a
definition of “PM, s’ at Chapter
100.133. The definition is consistent
with EPA’s treatment of PM, s in the
definition of “Regulated NSR Pollutant”
at 40 CFR 51.166(b)(49)(i)(a), with one
exception. EPA’s definition of
“regulated air pollutant” states, among
other things, that “PM, s and PM;o
emissions shall include gaseous
emissions from a source or activity
which condense to form particulate
matter at ambient temperatures.” EPA’s
definition also states that “[o]n or after
January 1, 2011, such condensable
particulate matter shall be accounted for
in applicability determinations and in
establishing emissions limitations for
PM, 5 and PM;o in PSD permits.”
Maine’s definition of PM, 5 became
effective as state law on December 1,
2012, and therefore does not include
EPA’s January 1, 2011 date. Maine DEP
has confirmed in a communication with
EPA Region 1 that Maine’s definition
requires consideration of condensable
particulate matter as of the effective date
of the State’s regulation (there is no
explicit date at all included in Maine’s
definition). EPA believes this is a
reasonable approach. Maine’s definition
of PM, 5 also includes clarification as to
how PM, 5 is to be measured and
designated, by cross referencing 40 CFR
part 50, appendix L (Reference Method
for the Determination of Fine Particulate
Matter as PMs s in the Atmosphere) and
40 CFR part 53 (Ambient Air Monitoring
Reference And Equivalent Methods). We
are approving Maine’s definition of
PMss.

Revisions to the Maine SIP also
includes an amendment to the
definition of “PM,o” at Chapter 100.134.
As with Maine’s definition of PM, s,
Maine’s definition of PM; is consistent
with EPA’s treatment of PM, 5 in the
definition of “Regulated NSR Pollutant”
at 40 CFR 51.166(b)(49)(i)(a), with the
one exception regarding the date after
which condensable particulate matter
must be considered for purposes of PSD
permitting. Again, EPA believes that
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Maine’s approach is a reasonable one.
Similar to the State’s definition of
“PM>s,” Maine’s definition of PM,o
includes clarification as to how PM, is
to be measured and designated, by cross
referencing 40 CFR part 50, appendix |
(Reference Method for the
Determination of Fine Particulate Matter
as PMo in the Atmosphere) and 40 CFR
part 53 (Ambient Air Monitoring
Reference And Equivalent Methods). We
are approving Maine’s definition of

10+

A portion of the definition of
“regulated pollutant” at Chapter
100.149(1) is being amended to clarify
what precursor pollutants are to be
regulated under Maine’s PSD permitting
program. Maine’s treatment of SO, and
NOx as precursors to PM, 5 and volatile
organic compounds and NOx as
precursors to ozone is consistent with
EPA’s treatment of these respective
precursors for purposes of PSD
permitting as found in the federal
definition of “Regulated NSR Pollutant”
at 40 CFR 51.166(b)(49)(i)(b).

The definition of “significant
emissions increase” at Chapter 100.156
is being revised to include significant
emissions increase rates for PM, s and
precursors to PMs s (NOx and SO»). This
revision to Maine’s SIP is consistent
with the federal definitions of
“Significant” at 40 CFR 51.166(b)(23)(i)
and “Significant emissions increase” at
40 CFR 51.166(b)(39).

Chapter 115 has been amended to
include revised text to the State’s
“Innovative control technology waiver”
provision at Chapter
115(4)(A)(4)(f)(1)(d)(iii). The innovative
control technology provision of EPA’s
PSD program is an optional element
found at 40 CFR 51.166(s) and allows
for an owner or operator to request
approval for a system of innovative
pollution control. Maine’s amendment
adds a provision which states that PM,,
PM: s, SO,, or NO; emissions may not
significantly impact any nonattainment
areas during the time period the new or
modified source is reducing continuous
emissions to a rate greater than or equal
to the rate that would have been
required by virtue of a best available
control technology (BACT)
determination. We are approving this
amendment to Maine’s “Innovative
control technology waiver” provision
because it is consistent with the intent
of EPA’s PSD regulations.

Maine has requested an additional
provision to be approved into the SIP at
Chapter 115(4)(A)(4)(h), entitled
“Growth Analysis.” The Maine
provision requires a permit applicant to
provide an analysis of air quality
impacts from all general, commercial,

residential, industrial, and other growth
in areas affected by a major modification
or a major new source. This provision
aligns with EPA’s regulations at 40 CFR
51.166(n)(3)(ii) and (0)(2). In
conjunction with Maine’s definition of
“ambient increment’” at Chapter 100.11,
“baseline concentration” at Chapter
100.16, and Maine’s air quality impact
analyses requirements contained in
Chapter 115, Maine’s additional
provision satisfies requirements to
conduct an ambient increment
determination, as specified in EPA’s
regulation at 40 CFR 51.166(k)(1)(ii). We
are approving this provision into
Maine’s SIP.

III. Description of Codification Issues in
Maine’s SIP

The State of Maine regulations found
within 06-096 CMR Chapters 100 and
115 have been amended numerous
times under state law since they were
originally approved into the SIP. Not all
of these state law amendments were
submitted to EPA as formal SIP
revisions. These ‘“state-only”
amendments resulted in new text being
added, existing text being rearranged,
and, in some cases, changes to how
Maine regulations are codified. Due to
such “state-only” amendments to
Chapters 100 and 115, there are
instances where the state regulation
being submitted for approval into the
SIP at this time does not mesh precisely
within the existing codification
structure of the Maine SIP. As a matter
of substantive legal requirements,
however, the regulations approved into
the Maine SIP, including those we are
approving today, are harmonious and
clear.

Below, we describe exactly how each
definition and provision we are
approving into Maine’s SIP through this
document will be incorporated into the
SIP. In certain instances, the
amendments to the SIP are
straightforward and need no detailed
explanation. In other instances,
however, we explain below for purposes
of clarity how the amendments mesh
with the existing SIP’s structure and
codification.

In the existing Maine SIP, the
definition of “ambient increment” is
codified at Chapter 100.11. The revised
definition of “ambient increment” being
acted on in this document is also
codified at Chapter 100.11. The revised
definition will supplant the existing
definition at Chapter 100.11.

In the existing Maine SIP, the
citations for ‘‘baseline concentration,”
“PMjo,” and “‘significant emissions
increase” do not coincide with the
citations of those terms being approved

in this document. The existing citation
for “‘baseline concentration” is “Chapter
100.15;” the existing citation for “PM;o”
is “Chapter 100.122” and; the existing
citation for “significant emissions
increase” is “Chapter 100.144.” The
action we are taking in this document
will involve removing the text of the
former definitions of “‘baseline
concentration,” “PM;o,” and
“significant emissions increase” from
Chapter 100.15, 100.122, and Chapter
100.144, respectively, and indicate
those removals by using the term
“reserved” in those locations of the
Maine SIP.

The revised definitions of “‘baseline
concentration,” “PM;o,” and
“significant emissions increase” that we
are approving in this document will be
codified in the Maine SIP as Chapter
100.16, Chapter 100.134, and Chapter
100. 156, respectively, in the same
manner that they are codified under
current state regulation. This change,
however, results in two different terms
(with correspondingly different
definitions), each of which has an
identical codification.

Specifically, “Chapter 100.16” will
now be the correct citation for two
different terms, as follows. Prior to our
approval in this document of Maine’s
revise definition of “baseline
concentration,” Chapter 100.16 was the
SIP citation for the term “Begin actual
construction.” After our approval in this
document of Maine’s revise definition of
“baseline concentration,” Chapter
100.16 will be the correct SIP citation
for two separate terms and their
definitions: (1) “Begin actual
construction”; and (2) “Baseline
concentration.” EPA believes that
implementation of the State’s permitting
program and the enforceability of these
terms as part of that program will not be
compromised because the content of the
two definitions clearly is different and
will have been approved by EPA on
separate dates. Thus, in future legal
proceedings, a complete and accurate
citation to one of these two definitions
should also include the date upon
which EPA approved the definition in
question into Maine’s SIP in order to
distinguish clearly one from the other.
This result was necessary because
Maine did not submit its entire revised
Chapter 100 to EPA for approval into
the SIP.

The revised definition of “PM;,” that
we are approving in this document will
be codified in the Maine SIP as Chapter
100.134. Chapter 100.134 will now be
the correct citation for two different
terms, as follows. Prior to our approval
in this document of Maine’s revise
definition of “PM,o,” Chapter 100.134
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was the SIP citation for the term
“Recovery boiler.” After our approval in
this document of Maine’s definition of
“PM;o,”” Chapter 100.134 will be the
correct SIP citation for two separate
terms and their definitions: (1) “PM;o”’;
and (2) “Recovery Boiler.” EPA believes
that implementation of the State’s
permitting program and the
enforceability of these terms as part of
that program will not be compromised
because the content of the two
definitions clearly is different and will
have been approved by EPA on separate
dates. Thus, a complete and accurate
citation in a future legal proceeding to
one of these two definitions should also
include the date upon which EPA
approved the specific definition in
question into Maine’s SIP in order to
distinguish clearly one from the other.
This result was necessary because
Maine did not submit its entire revised
Chapter 100 to EPA for approval into
the SIP.

The revised definition of “‘significant
emissions increase’ that we are
approving in this document will be
codified in the Maine SIP as Chapter
100.156. Chapter 100.156 will now be
the correct citation for two different
terms, as follows. Prior to our approval
in this document of Maine’s revise
definition of “Significant emissions
increase,” Chapter 100.156 was the SIP
citation for the term “Title I
Modification.” After our approval in
this document of Maine’s definition of
“Significant emissions increase,”
Chapter 100.156 will be the correct SIP
citation for two separate terms and their
definitions: (1) “Significant emissions
increase’’; and (2) “Title I
Modification.” EPA believes that
implementation of the State’s permitting
program and the enforceability of these
terms as part of that program will not be
compromised because the content of the
two definitions clearly is different and
will have been approved by EPA on
separate dates. Thus, a complete and
accurate citation in a future legal
proceeding to one of these two
definitions should also include the date
upon which EPA approved the specific
definition in question into Maine’s SIP
in order to distinguish clearly one from
the other. This result was necessary
because Maine did not submit its entire
revised Chapter 100 to EPA for approval
into the SIP.

The new definition of “PM, s’ that we
are approving through this document
will be codified in the Maine SIP as
Chapter 100.133. Chapter 100.133 will
now be the correct citation for two
different terms, as follows. Prior to our
approval through this document of
Maine’s definition of “PM, s’ Chapter

100.133 was the SIP citation for the term
“Reconstruction or reconstructed.”
After our approval through this
document of Maine’s definition of
“PM,.s” Chapter 100.133 will be the
correct SIP citation for two separate
terms and their definitions: (1) “PM,5’’;
and (2) “Reconstruction or
reconstructed.” EPA believes that
implementation of the State’s permitting
program and the enforceability of these
terms as part of that program will not be
compromised because the content of the
two definitions clearly is different and
will have been approved by EPA on
separate dates. Thus, a complete and
accurate citation in a future legal
proceeding to one of these two
definitions should also include the date
upon which EPA approved the specific
definition in question into Maine’s SIP
in order to distinguish clearly one from
the other. This result was necessary
because Maine did not submit its entire
revised Chapter 100 to EPA for approval
into the SIP.

With respect to our approval of a
paragraph (I) of the definition of
“Regulated pollutant” (codified at
Chapter 100.149 in the current Maine
regulation), we recognize the definition
of “Regulated pollutant” already exists
in the SIP-approved version of Chapter
100 (codified at Chapter 100.137). The
existing SIP-approved definition does
not contain the required precursor
language for PM; 5 and ozone, and thus
EPA will add paragraph (I) from the
current Maine definition of ‘“Regulated
pollutant” to the SIP version of
“Regulated pollutant” at Chapter
100.137. After our approval through this
document of Maine’s definition of
“Regulated pollutant,” Chapter
100.137(I) will be the correct SIP
citation for two separate provisions
within the same definition. EPA
believes that implementation of the
State’s permitting program and the
enforceability of these terms as part of
that program will not be compromised
because the content of the two
provisions clearly is different and will
have been approved by EPA on separate
dates. Thus, a complete and accurate
citation in a future legal proceeding to
one of these two provisions should also
include the date upon which EPA
approved the specific provision in
question into Maine’s SIP in order to
distinguish clearly one from the other.
This result was necessary because
Maine did not submit its entire revised
Chapter 100 to EPA for approval into
the SIP.

In this SIP action we are also
approving an amendment to the State’s
“Innovative control technology waiver”
provision at Chapter

115(4)(A)(4)(£)(i)(d)(iii). We are also
approving a new provision entitled
“Growth Analysis’ at Chapter
115(4)(A)(4)(h). We provide below, an
explanation relating to the fact that
Maine’s Chapter 115 has been
restructured in terms of its codification
scheme since EPA’s last SIP approval
action on the chapter. Due to this
restructuring, the way in which Maine
references provisions in its February 14,
2013 submittal (consistent with the
codification scheme contained in
current state regulations) is different
than how the Maine SIP is structured in
terms of its codification scheme.

Chapter 115(4)(A)(4)(f)3)(d)(iii) (the
State’s current codification) expands on
a list of existing conditions earlier
approved by EPA into Maine’s SIP
concerning prohibitions applicable to an
innovative control technology waiver.
The provision being approved in this
document will be inserted in the Maine
SIP by adding the new condition in its
appropriate place within the existing
regulation earlier approved into the SIP.
This will be the case despite the fact
that its codification does not align
neatly with the codification scheme
previously approved for the innovative
control technology waiver. Specifically,
Chapter 115(4)(A)(4)(£)(1)(d)(iii) will be
placed between the Maine SIP’s
provisions codified at Chapter
115(VI)(B)(1)(b)(iv)(b) and Chapter
115(VI)(B)(1)(b)(iv)(c). This result was
necessary because Maine did not submit
its entire revised Chapter 115 to EPA for
approval into the SIP. EPA believes the
difference in codification does not affect
the enforceability of this provision and
that, as a substantive legal requirement,
the new provision meshes as it should
with the existing substantive
requirements.

In this SIP action we are also
approving a revised provision entitled
“Growth Analysis,” which is currently
codified under state regulation as
Chapter 115(4)(A)(4)(h). The provision
concerns air quality impact information
an applicant must supply to Maine DEP
as part of a PSD permit application. This
provision is an amendment to an
existing provision previously approved
into the Maine SIP and codified as
Chapter 115(III)(B)(5). Maine DEP and
EPA communicated on how best to
codify the new provision entitled
“Growth Analysis” at Chapter
115(4)(A)(4)(h). Maine DEP concurred
with EPA’s assessment that the new
provision replaces the older provision,
which was previously approved into the
Maine SIP. In this action, the new
provision will supplant the older
provision, and the Maine SIP will reflect
the updated language by marking



Federal Register/Vol. 81, No. 147/Monday, August 1, 2016/Rules and Regulations

50357

Chapter 115(II)(B)(5) as “‘reserved” and
adding the provision entitled “Growth
Analysis” at Chapter 115(4)(A)(4)(h)
immediately after Chapter 115(III)(B)(5)
in the Maine SIP. This result is
necessary because Maine did not submit
its entire revised Chapter 115 to EPA for
approval into the SIP. EPA believes the
difference in codification does not affect
the enforceability of this provision and
that, as a substantive legal requirement,
the new provision meshes as it should
with the existing substantive
requirements.

IV. Final Action

Pursuant to section 110 of the CAA,
EPA is approving the provisions
described above in this document as
submitted in Maine’s February 14, 2013
submission to EPA. The EPA is
publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register publication,
EPA is publishing a separate document
that will serve as the proposal to
approve the SIP revisions should
relevant adverse comments be filed.
This rule will be effective September 30,
2016 without further notice unless the
Agency receives relevant adverse
comments by August 31, 2016.

If the EPA receives such comments,
then EPA will publish a document
withdrawing this final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
the proposed rule. All parties interested
in commenting on the proposed rule
should do so at this time. If no such
comments are received, the public is
advised that this rule will be effective
on September 30, 2016 and no further
action will be taken on the proposed
rule. Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

V. Incorporation by Reference

In this rulemaking action, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference state provisions as
described above into the Maine SIP.
EPA has made, and will continue to
make, these documents generally
available electronically through
www.regulations.gov and/or may be
viewed at the appropriate EPA office
(see the ADDRESSES section of this
preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Clean Air Act and applicable Federal
regulations. 42 U.S.C. 7410(k); 40 CFR
52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

¢ is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

o does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 5, 2016.

H. Curtis Spalding,

Regional Administrator, EPA New England.
Part 52 of chapter I, title 40 of the

Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart U—Maine

m 2. Amend §52.1020 in the table in
paragraph (c) by revising the entries for
“Chapter 100" and ‘“‘Chapter 115" to
read as follows:

§52.1020 Identification of plan.

* * * * *

(C)* * ok
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EPA-APPROVED MAINE REGULATIONS

State effective

EPA approval date

State citation Title/subject date EPA approval date and Explanations
i
citation
Chapter 100 .......cceceeveeene DefinitionNs ....ocveiiiiiiee e May 22, 2016 ... August 1, 2016 [Insert
Federal Register cita-
tion].
Chapter 115 ..o Emission License Regulation ..........cccccccviviviiinennne November 6, August 1, 2016 [Insert
2012. Federal Register cita-
tion].

1In order to determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this col-

umn for the particular provision.

* * * * *

[FR Doc. 2016-17830 Filed 7—29-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2016-0005; FRL-9949-94—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Measurement and
Reporting of Condensable Particulate
Matter Emissions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a state
implementation plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. This SIP revision amends
two regulations to clarify testing and
sampling methods for stationary sources
of particulate matter (PM) and adds the
requirement to measure and report
filterable and condensable PM. EPA is
approving this revision in accordance
with the requirements of the Clean Air
Act (CAA).

DATES: This final rule is effective on
August 31, 2016.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2016-0005. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available through www.regulations.gov
or may be viewed during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality
Control, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Maria A. Pino, (215) 814-2181, or by
email at pino.maria@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On April 8, 2016 (81 FR 20598), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Pennsylvania. In the
NPR, EPA proposed approval of
amendments to chapters 121 and 139 of
title 25, Environmental Protection, of
the Pennsylvania Code (25 Pa. Code).
The formal SIP revision was submitted
by the Commonwealth of Pennsylvania
on June 15, 2015.

II. Summary of SIP Revision

On June 25, 2015, the Commonwealth
of Pennsylvania submitted a formal SIP
revision that amends chapters 121 and
139 of 25 Pa. Code. Amendments to 25
Pa. Code section 121.1 in chapter 121
add definitions for the terms
“condensable particulate matter” and
“filterable particulate matter.” The
amendments to 25 Pa. Code section
139.12 in chapter 139 add the
requirement to measure and report
filterable and condensable PM and
explain the compliance demonstration
process. The amendment to 25 Pa. Code
section 139.53 specifies to whom
monitoring reports must be submitted.

Other specific requirements of chapters
121 and 139 of 25 Pa. Code and the
rationale for EPA’s proposed action are
explained in the NPR and will not be
restated here. No public comments were
received on the NPR.

II1. Final Action

EPA is approving the June 25, 2015
Pennsylvania SIP revision that amends
specific provisions within chapters 121
and 139 of 25 Pa. Code. The
amendments clarify testing and
sampling methods and reporting
requirements for stationary sources of
PM and add the requirement to measure
and report filterable and condensable
PM.

IV. Incorporation by Reference

In this rulemaking action, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the revised
Pennsylvania regulations, published in
the Pennsylvania Bulletin, Vol. 44 No.
15, April 12, 2014, and effective on
April 12, 2014. The EPA has made, and
will continue to make, these documents
generally available electronically
through www.regulations.gov and/or
may be viewed at the appropriate EPA
office (see the ADDRESSES section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
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the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would

health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States

affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This rulemaking
action, approving amendments to
Pennsylvania’s regulations regarding
testing and sampling methods for
stationary sources of PM, including
filterable and condensable PM, may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter, Reporting
and recordkeeping requirements.

Dated: July 1, 2016.

Shawn M. Garvin,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

m 2.In §52.2020, the table in paragraph

(c)(1) is amended by revising the entries
“Section 121.1”, “Section 139.12”, and
“Section 139.53” to read as follows:

be inconsistent with the CAA; and Court of Appeals for the appropriate 352'20*20 Itientlfli:atlon*of plan.

¢ Does not provide EPA with the circuit by September 30, 2016. Filing a
discretionary authority to address, as petition for reconsideration by the (c)* * =
appropriate, disproportionate human Administrator of this final rule does not (1) * * =
s Title/sub State EPA A Id olangtion

tate citation itle/subject h pproval date explanation

effective date §52.2063 citation
Title 25—Environmental Protection Article lll—Air Resources
Chapter 121—General Provisions
Section 121.1  Definitions .......c..ccccceveneene 04/12/2014 8/1/16 [Insert Federal Adds definitions for the terms “condensable particu-
Register citation]. late matter” and “filterable particulate matter.”
Chapter 139—Sampling and Testing
Subchapter A—Sampling and Testing Methods and Procedures
Stationary Sources

Section Emissions of particulate 04/12/2014 8/1/16 [Insert Federal Amends section 139.12.

139.12. matter. Register citation].
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s e Title/subi State EPA A ld Adlditior]al/
tate citation itle/subject h pproval date explanation,
effective date §52.2063 citation
Subchapter B—Monitoring Duties of Certain Sources
General
Section Filing monitoring reports ... 04/12/2014  8/1/16 [Insert Federal Amends section 139.53.
139.53. Register citation).
* * * * *

[FR Doc. 2016-18156 Filed 7-29-16; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03—-OAR-2015-0788; FRL-9949-70—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Reasonable Further
Progress Plan, Contingency Measures,
Motor Vehicle Emissions Budgets for
the Baltimore 1997 8-Hour Ozone
Serious Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the serious
nonattainment area reasonable further
progress (RFP) plan for the Baltimore
serious nonattainment area for the 1997
8-hour ozone national ambient air
quality standard (NAAQS). The SIP
revision includes 2011 and 2012 RFP
milestones, contingency measures for
failure to meet RFP, and updates to the
2002 base year inventory and the 2008
reasonable RFP plan previously
approved by